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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

Any person who uses the Federal Register and Code of Federal
Regulations.
Sponsored by the Office of the Federal Register.
Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development regulations.
2. The relationship between the Federal Register and Code
of Federal Regulations.
3. The important elements of typical Federal Register
documents.
4. An introduction to the finding aids of the FR/CFR system.
To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.
There will be no discussion of specific agency regulations.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL HOUSING FINANCE BOARD

12 CFR Part 960
[99-RI-6]

Questions and Answers Regarding the
Affordable Housing Program—~Part 2

AGENCY: Federal Housing Finance
Board.

ACTION: Staff interpretation of affordable
housing program regulation.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is publishing
Questions and Answers Regarding The
Affordable Housing Program (AHP or
Program) Part 2 (Questions and Answers
Part 2). The Questions and Answers Part
2 have been prepared by staff of the
Finance Board in response to questions
about changes in the Finance Board’s
regulation governing the AHP (AHP
regulation) that went into effect on
January 1, 1998, as amended by an
interim final rule effective June 19,
1998. The Questions and Answers Part
2 constitute informal staff guidance for
Finance Board personnel, the Federal
Home Loan Banks (Bank), Bank
members, and Program participants. The
Answers are intended to be interpretive
of the AHP regulation, and are not
statements of agency policy. The
Questions and Answers Part 2 have not
been considered or approved by the
Board of Directors of the Finance Board.
FOR FURTHER INFORMATION CONTACT:
Richard Tucker, Deputy Director, (202)
408-2848, or Janet M. Fronckowiak,
Associate Director, (202) 408-2575,
Program Assistance Division, Office of
Policy, Research and Analysis; or
Sharon B. Like, Senior Attorney-
Adviser, (202) 408-2930, Office of
General Counsel, Federal Housing
Finance Board, 1777 F Street, N.W.,
Washington, D.C. 20006.
SUPPLEMENTARY INFORMATION: On August
4, 1997, the Finance Board published a
final rule amending its regulation

governing the AHP. See 62 FR 41812
(Aug. 4, 1997). The final rule became
effective on January 1, 1998. After
publication of the final rule, a number
of questions of regulatory interpretation
were raised by Bank staff. Finance
Board staff provided answers to the
most frequently asked questions in
Questions and Answers published in
the Federal Register on December 23,
1997. See 62 FR 66977 (Dec. 23, 1997).
The Finance Board subsequently made
certain technical revisions to the AHP
regulation to clarify Program
requirements and improve operation of
the AHP. See 63 FR 27668 (May 20,
1998) (interim final rule). Bank staff has
raised additional questions regarding
interpretation of the AHP regulation,
which are addressed in this Questions
and Answers Part 2. The Questions and
Answers Part 2 constitute informal staff
interpretive guidance for Finance Board
personnel, the Banks, Bank members,
and Program participants. The Answers
are intended to be interpretive of the
AHP regulation, not statements of
agency policy, and they have not been
considered or approved by the Board of
Directors of the Finance Board.

The Questions and Answers Part 2 are
grouped by the provision of the AHP
regulation that they discuss, and are
presented in the same order as the
regulatory provisions. The numbering is
consecutive with the numbering in the
December 23, 1997 Questions and
Answers.

Text of the Questions and Answers
Regarding the AHP—Part 2

Questions and Answers Regarding the
AHP—Part 2

Definitions (§ 960.1)

Q5. May an AHP-assisted owner-
occupied unit be subject to an AHP
retention period of longer than five
years?

A5. No. Under the AHP regulation,
the “retention period” for AHP-assisted
owner-occupied units is five years from
the closing on the sale of the unit to the
purchaser. Repayment of a pro rata
portion of the AHP subsidy is required
if the unit is sold to an ineligible
purchaser within the five-year period or
the owner refinances the unit and
removes the retention agreement. Once
the five-year period has expired, the
owner’s obligation to repay any part of
the AHP subsidy ends, and a retention

agreement may not extend this
obligation for a longer period. This does
not preclude the unit from being subject
to retention agreements for the benefit of
other project funders that require longer
retention periods for the use of their
funds. (See Question 9 in §960.13
“Agreements’’) (§ 960.1)

Q6. May a Bank use the Mortgage
Revenue Bond (MRB) median income
standard to determine household
income eligibility for projects approved
prior to the effective date of the revised
AHP regulation (January 1, 1998) but
not yet fully funded?

AB6. Yes. The MRB income standard
may be applied to projects approved
before January 1, 1998, that are not fully
funded, under both the competitive
application and homeownership set-
aside programs, provided the MRB
median income standard is specified in
the Bank’s current AHP Implementation
Plan and will apply to all owner-
occupied projects with undisbursed
funds. (88960.1, 960.3(b)(1)(i), 960.16)

Q7. In establishing income limits
based on the MRB median income
standard, may a Bank use the statistics
(raw numbers) published by the Internal
Revenue Service (IRS) for each state
instead of the lists of incomes provided
by the states for their MRB programs?

A7. No. If a Bank chooses to use the
applicable median family income under
the MRB program as the standard for
determining the ‘““median income for the
area’” under the AHP, then the Bank
must use figures for the applicable
median family income for non-targeted
areas published by a state agency or
instrumentality, not raw figures
published by the IRS. (§960.1)

Q8. May a Bank use the median
income standard allowable under the
Native American Housing Assistance
and Self-Determination Act
(NAHASDA) to determine household
eligibility for owner-occupied housing
in Indian areas?

A8. Yes. The median income for an
Indian area under the NAHASDA is
derived from county median income
figures published annually by the
Department of Housing and Urban
Development (HUD). Therefore, the
median income for an Indian area under
the NAHASDA may be considered a
“median income for the area, as
published annually by HUD’’ under
§960.1 of the AHP regulation, and no
separate Finance Board approval is
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necessary. The NAHASDA standard
must be identified in the Bank’s AHP
Implementation Plan as a median
income standard used by the Bank.
(88960.1, 960.3(b)(1)(i))

Q9. Are there any AHP regulatory
requirements regarding what items
should be included or excluded in the
calculation of a household’s income
when determining the household’s
eligibility for rental projects?

A9. The AHP regulation does not
address this question. This
determination is at the discretion of the
Banks, although it is noted that the HUD
criteria for inclusions and deductions
from income are widely accepted
standards in the industry and have been
adopted by many government housing
programs as well as private sponsors of
rental projects. The Federal National
Mortgage Association (Fannie Mae) and
the Federal Home Loan Mortgage
Corporation (Freddie Mac) also both
have established criteria for the
calculation of a household’s income that
may be used in qualifying tenants for
rental projects. The Bank should specify
in its policies and procedures the items
that are used or excluded in its
calculation of household income
eligibility. (8§960.1)

Operation of Program and Adoption of
AHP Implementation Plan (8§ 960.3)

Q1. What kind of amendment to the
Bank’s AHP Implementation Plan
requires notice to the Finance Board
prior to distributing requests for
applications for the next funding period
in which the amendments will be
effective?

Al. The Bank must notify the Finance
Board of any material change in the
Bank’s policy for its AHP, including:
changes to scoring guidelines (including
District Priorities); median income
standards; time limits on use of AHP
subsidies and procedures for verifying
compliance with AHP requirements;
any additional District eligibility
requirements, such as subsidy award
limits and in-District location
requirements; project feasibility
guidelines; AHP funding period
schedule; homeownership set-aside
program requirements; and monitoring
procedures. (88 960.3(b)(1), 960.3(b)(4))

Minimum Eligibility Standards for AHP
Projects (8§ 960.5)

Q6. May AHP funds be used under
the competitive AHP application
program to pay homeownership
counseling costs for projects approved
prior to the effective date of the revised
AHP regulation (January 1, 1998)?

A6. Yes, AHP funds may be used to
pay such homeownership counseling

costs under the competitive AHP
application program, provided the
counseling meets the conditions set
forth in the AHP regulation and the
project continues to meet all other AHP
regulatory requirements, such as the
feasibility and need-for-subsidy
requirements. If there was another
funding source for counseling costs at
the time of the AHP application, then
the Bank must document that this
source will no longer be funding the
counseling costs and identify what other
costs the source will be paying instead
of counseling, if applicable. If there
were no counseling costs included in
the original sources-and-uses-of-funds
statement, the sponsor should submit to
the Bank a revised sources-and-uses-of-
funds statement that adds the
counseling costs as a use, and shows the
changes in other uses of funds to enable
the funding of the new counseling costs
with AHP subsidy. If the payment of
counseling fees requires an increase in
the amount of the AHP award, then the
Bank also should review the revised
statement to ensure that there will be no
change in the scoring of the AHP
application. (88 960.5(b)(2), (b)(5))

Q7. May a Bank prohibit the use of
AHP direct subsidies for interest rate
buydowns?

A7. Yes. This is at the discretion of
the Bank. (88 960.5(b), 960.3(a)(2))

Q8. May AHP funds be used to pay for
fees per household charged by a project
sponsor or housing authority to process
documents in connection with loan
closings?

A8. No. Such fees that pay for
administrative costs of the project and
its closing are attributable to the sponsor
and, therefore, are not an eligible use of
AHP subsidy. (88 960.5(b), 960.3(a)(2))

Q9. May AHP funds be used to pay for
fees charged to households by a lender
to process loan documentation?

A9. Yes. Such fees that represent a
cost incurred as part of a lender’s
origination of the mortgage loan are a
normal cost of financing and, therefore,
are an eligible use of AHP subsidy.
(88960.5(b), 960.3(a)(2))

Q10. How may financial feasibility be
determined for a shelter?

A10. Where a shelter depends upon
charitable contributions rather than
rents or other income, a Bank may
obtain a history of the sponsor’s
fundraising that demonstrates its ability
to raise funds, as well as the sponsor’s
commitment to make up any shortfall in
the project’s annual budget. The Bank
may use this information to determine
that the project is financially feasible,
even if the project would not meet the
Bank’s feasibility guidelines.
(8960.5(b)(2))

Procedures for Approval of AHP
Applications for Funding (8 960.6)

Q8. What qualifies as ““donated goods
and services” by a local government in
assessing its support for a project under
the “Community Involvement” scoring
criterion?

A8. Examples of items that would
qualify as donated goods and services
by a local government include: property
tax deferment or abatement; zoning
changes or variances; infrastructure
improvements; and fee waivers (such as
waivers of building permit fees). Cash
contributions to a project, such as CDBG
or HOME funds, provided by a local
government do not qualify as donations
of ““goods and services.” Donations of
property by a local government would
not be considered donations of ‘‘goods
and services” under the “Community
Involvement” criterion, but would be
taken into account under the “‘use of
donated government-owned or other
properties’ scoring criterion.
(8960.6(b)(4)(iv)(A) and (F)(10))

Q9. Does a project’s ground lease of
50 years or more provided by a
government at a rental fee of $1 per
year, qualify as ““land donated or
conveyed for a nominal price” for
purposes of the scoring criterion for the
‘“‘use of donated government-owned or
other properties”?

A9. Yes. The lease of the land may be
viewed as property ‘“‘conveyed,” and the
$1 annual rental fee for 50 years or more
constitutes a ‘““nominal price’” under the
scoring criterion. However, the Bank
must determine whether there are any
provisions in the ground lease that
would affect the abilities of the Bank,
member or sponsor to satisfy the
requirements of the AHP regulation and
the terms of the AHP application. If so,
the Bank may need to reject the
application or require execution of
further assurances from the various
parties, in order to ensure compliance
with the AHP requirements, as well as
provide any additional protections that
the Bank deems necessary.
(8960.6(b)(4)(iv)(A))

Q10. Has the Finance Board defined
the term ““first-time homebuyer’ for
purposes of the District scoring priority?

A10. There is no regulatory or policy
guidance from the Finance Board
regarding the definition of “first-time
homebuyer” for District priority scoring
purposes. Thus, the Bank has the
discretion to define this term in its AHP
Implementation Plan.
(88960.6(b)(4)(iv)(F)(3), 960.3(b)(1)(vi))

Q11. What *‘special needs’ groups are
contemplated by the Finance Board in
addition to those specifically named in
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the District scoring priority provision
for “‘special needs”?

All. In authorizing a District scoring
priority for households with ““special
needs,” the AHP regulation provides an
illustrative list of the types of
populations that the Finance Board
considers to have special needs that
may be addressed through the AHP. The
Bank has the discretion to include other
groups in this priority that the Bank
deems to have special needs similar to
the types listed. These groups must be
identified in the Bank’s AHP
Implementation Plan.
(88960.6(b)(4)(iv)(F)(1), 960.3(b)(1)(vi))

Q12. May an AHP application receive
scoring points for “member financial
participation” if another member, rather
than the member applicant itself, is
providing qualifying financial assistance
to the project?

Al12. No. Points may only be awarded
under this scoring criterion if the
financial assistance is provided directly
by the member that is applying for the
AHP subsidy. (§ 960.6(b)(4)(iv)(F)(4))

Modification of AHP Applications Prior
to Project Completion (8 960.7)

Q2. If a Bank approves the use of
unused AHP subsidy to cover a
prepayment fee charged by the Bank,
can the amount of subsidy be increased
to cover the entire fee if the amount of
unused AHP subsidy is not sufficient to
cover the entire fee?

A2. Yes, provided the project
application meets the requirements of
the AHP regulation for a modification
involving an increase in AHP subsidy.
(8960.7)

Procedures for Funding (8 960.8)

Q2. For projects approved prior to
January 1, 1998 that committed in their
AHP applications to target a specified
number of units for households at
specific income levels, and where the
Bank scored such projects based on a
weighted average of the targeting
commitment, should subsequent
disbursement of the AHP funds be based
on compliance with the weighted
average targeting of the units, or on a
unit-by-unit basis as committed to in the
AHP application?

A2. Under the revised AHP
regulation, a Bank must determine on a
unit-by-unit basis whether the units
being funded meet the targeting
commitment made in the AHP
application. While the weighted average
targeting is relevant for scoring
purposes, it is not the targeting
commitment made in the AHP
application and, therefore, cannot serve
as the targeting standard for measuring

compliance upon disbursement of
funds. (§ 960.8(c)(2))

Q3. Are homeownership set-aside
programs involving the purchase of
owner-occupied units subject to any
monitoring or certification requirements
other than those set forth in
§960.8(b)(2)?

A3. No. (§960.8(b)(2))

Modification of AHP Applications After
Project Completion (§ 960.9)

Q3. If there is a change in a project’s
scoring characteristics (such as failure to
provide a service) that does not affect its
financial characteristics, can that project
be modified after completion?

A3. No. A project must be in financial
distress, or at substantial risk of falling
into financial distress, in order to
qualify for a modification after
completion. If not, it is deemed to be in
noncompliance with its AHP
commitments and recapture of AHP
subsidy is required. The sponsor or
owner has the option to attempt to cure
the noncompliance within a reasonable
period of time before recapture is
required, or the parties may attempt to
reach a settlement of the noncompliance
issue if the Bank can show that such a
settlement is reasonably justified.
(88960.9(a), (b), 960.12(b)(1), (c)(2))

Q4. Can a sponsor convert a
completed single-family rental project to
an owner-occupied project under the
modification provisions of the AHP
regulation?

A4. Yes, provided the project meets
the financial distress, best efforts,
minimum eligibility and scoring
requirements of the AHP regulation. The
units sold after conversion would be
subject to the AHP income-eligibility,
retention and monitoring requirements
applicable to owner-occupied projects.
(8960.9)

Initial Monitoring Requirements
(8960.10)

Q3. Who from a member institution is
eligible to execute the certifications to
the Bank required under 88 960.10(b)(1)
and (b)(2)?

A3. The certifications may be
executed by any individual (such as an
assistant vice president, loan officer or
community reinvestment officer) at the
member institution, who is authorized
by the member’s board of directors or
delegation to do business with the Bank.
(88960.10(b)(1), (2))

Q4. Do any of the monitoring
requirements contained in § 960.10
apply to homeownership set-aside
programs involving the purchase of
owner-occupied units?

A4. No. Homeownership set-aside
programs involving the purchase of

owner-occupied units are subject only
to the certification requirements
contained in § 960.8(b)(2) of the AHP
regulation. (88 960.8(b)(2), 960.10)

Q5. May a Bank use a sampling
method authorized for the competitive
AHP application program under
§960.10(c)(1) in monitoring the
certifications received under
homeownership set-aside programs
involving the purchase of owner-
occupied units?

A5. No. As discussed in A4 above,
homeownership set-aside programs
involving the purchase of owner-
occupied units are not subject to the
monitoring requirements of § 960.10,
which are applicable to the competitive
AHP application program. Moreover,
the sampling language in § 960.10(c)(1),
by its terms, applies only to the back-
up documentation supporting the
certifications, not to the certifications
themselves. In addition, under
§960.8(b)(2) governing homeownership
set-aside programs, a Bank must review
each certification in order to determine
whether the household satisfies the
eligibility requirements, prior to
disbursing funds to a member for the
closing on the sale of a unitto a
household. (88 960.10(c)(1), 960.8(b)(2))

Q6. May a Bank use a sampling
method authorized for owner-occupied
projects under § 960.10(c)(1) for the
initial monitoring by the Bank of rental
projects?

A6. No. A Bank must perform the
required initial monitoring for rental
projects on all such projects. Sampling
during the initial monitoring period
may only be used for the monitoring of
owner-occupied projects. (§960.10(c)(1),
2)

Q7. What is the definition of “‘project
owner’’ under this section?

A7. A project owner must have an
ownership interest in the rental project.
However, the project owner may
designate an agent to perform the
owner’s responsibilities prescribed by
this section. (§ 960.10)

Q8. Is a Bank required to review third-
party income verifications at initial
monitoring of approved AHP owner-
occupied projects?

A8. Yes, a Bank is required to review
third-party income verifications, such as
tax returns, W—2 forms or other similar
documentation, for a sample of units
and projects as part of the Bank’s initial
monitoring of owner-occupied projects.
The Bank is not required to review these
kinds of documents during its initial
monitoring of rental projects, but must
do so as part of its long-term monitoring
of rental projects. (88 960.10(c)(1)(i),
(c)(2), 960.11(a)(3)(iii)(B), (C))
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Q9. What is the certification
requirement for members when
construction of all AHP-assisted owner-
occupied units is not completed within
one year after full disbursement of the
AHP funds?

A9. A member may certify to the Bank
that the AHP subsidies have been used
appropriately and the required retention
mechanism is in place, either one year
after disbursement of all AHP subsidies
or within a reasonable time from the
date all units in the project are
completed, whichever is later.
(8960.10(b)(1)(ii), (c)(1))

Q10. At the time of the initial
monitoring of an owner-occupied
project, what kind of financial review is
required to comply with the AHP
regulatory requirements that the
project’s actual costs be in accordance
with the Bank’s feasibility guidelines,
and that the subsidies are necessary for
the project’s financial feasibility?

A10. Financial reviews should
contain the following steps: (1)
validation of actual costs and cost
comparison between cost estimates in
the AHP application and the actual
costs; (2) comparison of sources and
uses of funds in the application and the
final sources-and-uses-of-funds
statement to determine that the AHP
subsidy is still required; and (3)
comparison of the sources-and-uses-of-
funds statement with the Bank’s
established benchmarks for feasibility to
determine the reasonableness of costs
and the need for AHP subsidy.
(8960.10(c)(2)(ii))

Q11. During the period of
construction or rehabilitation of an
owner-occupied project, the project
sponsor must report to the member
semi-annually on whether reasonable
progress is being made towards
completion of the project. Is this
semiannual report required for projects
that have not yet received any AHP
subsidy?

All. Yes. Even when no AHP subsidy
has been disbursed, the semi-annual
report is required to assist the Bank in
ensuring that projects that will not be
able to draw down and use funds within
the period of time established by the
Bank are cancelled in accordance with
§960.8(c)(1). (88960.10(a)(1)(i),
960.8(c)(1))

Q12. How may a Bank verify income
eligibility for occupants of a shelter?

Al2. Because income verification
documentation is not readily available
for shelter occupants, a Bank may
review income information from intake
forms collected by the shelter.
(§960.10(a)(2)(ii), (b)(2)(ii), (c)(2))

Q13. Is a certification from the
homebuyer acceptable documentation to

show satisfaction of a “first-time
homebuyer” requirement adopted by a
Bank as a District priority scoring
criterion, or is other documentation
required?

A13. The AHP regulation does not
establish specific requirements for
documentation that must be provided
by homebuyers to the Bank to
demonstrate satisfaction of the “first-
time homebuyer” requirement. The
particular documentation required will
depend on the definition of “first-time
homebuyer” adopted by the Bank. The
Bank has the discretion to determine
what is appropriate documentation,
including self-certification by the
homebuyer if such certification provides
adequate verification of satisfaction of
its “first-time homebuyer” requirement.
(88960.10(c)(1)(ii), 960.6(b)(4)(iv)(F)(3))

Long-Term Monitoring Requirements
(8960.11)

Q2. Are rental projects that receive
less than $50,000 in AHP subsidies
subject to the long-term AHP monitoring
requirement that the member institution
visually inspect the property every three
years?

A2. Yes. For all rental projects
receiving $500,000 or less in AHP
subsidy, the member must visually
inspect the property at least once every
three years and certify to the Bank that
the project appears to be suitable for
occupancy. (8§ 960.11(a)(3)(ii))

Q3. Are site monitoring visits of AHP
projects required regardless of project
size?

A3. For all AHP-assisted projects, the
Bank must perform an on-site review of
project documentation for a sample of
the project’s units at least once every
two years for those projects that receive
more than $500,000 in AHP subsidy.
This is not required for projects that
receive $500,000 or less in AHP
subsidy, regardless of when they were
approved. (§960.11(a)(3)(iii)(B)(3))

Q4. What is the definition of “project
owner” under this section?

A4. A project owner must have an
ownership interest in the rental project.
However, the project owner may
designate an agent to perform the
owner’s responsibilities prescribed by
this section. (8§ 960.11)

Remedial Actions for Noncompliance
(8960.12)

Q3. Where an AHP subsidy provided
to a rental project is secured by a soft
second mortgage, if a unit or project
goes out of compliance with AHP
requirements during the 15-year
retention period, must the subsidy be
recaptured on a pro rata basis, or must
the full amount of subsidy be repaid?

A3. A Bank may forgive repayment of
the AHP subsidy on a pro rata basis for
the unit or project, as long as: (1) The
mortgage requires that the forgiveness is
contingent upon the project having been
in compliance with the AHP
requirements during the period for
which repayment is forgiven; and (2) the
mortgage requires full repayment of
subsidy under the conditions set forth
in the AHP regulation regarding the sale
or refinancing of the project prior to the
end of the retention period. Prior to a
Bank requiring repayment of any
subsidy, the project should be given the
opportunity to cure the noncompliance
within a reasonable period of time or
eliminate the noncompliance through a
modification of the terms of the AHP
application. (§ 960.12(a) through (c))

Q4. In the case of foreclosure, may a
member’s prepayment fee on a
subsidized advance be waived under
§960.12(a)(2)(ii) as an amount of AHP
subsidy that the member cannot recover
from the project sponsor or owner
through reasonable collection efforts or,
in the alternative, may any prepayment
fee resulting from foreclosure be paid
from AHP subsidy funds?

A4. No. Although a member is not
required to repay any amounts of AHP
subsidy that cannot be recovered from
the project sponsor or owner through
reasonable collection efforts, a
prepayment fee is not an “amount of
AHP subsidy” under the AHP
regulation. AHP subsidy may only be
used to pay a prepayment fee when the
project will continue to comply with the
AHP requirements for the duration of
the original retention period. This
would not be the case in a foreclosure.
(88960.12(a)(2)(i), (ii), 960.5(b)(4)(i))

Agreements (§ 960.13)

Q1. Who may act as a Bank’s designee
for receiving notices of sales or
refinancings of AHP-assisted projects
occurring prior to the end of the
retention period?

Al. A Bank’s designee may be any
entity that is capable of receiving the
notice required by §960.13 and
communicating such notice to the Bank.
(8960.13(c)(4)(i), (5)(ii),
§960.13(d)(1)(i), (2)(ii))

Q2. Does the recapture provision
required to be included in retention
agreements for owner-occupied units by
§960.13(c)(4) apply to both sale and
refinancing of such units funded by a
subsidized advance?

A2. No, it only applies to refinancing
of the units. When a subsidized advance
is used by a member to make a long-
term mortgage loan on the property, the
loan incorporates some level of interest
rate subsidy that the purchaser/owner
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benefits from during the term of the
loan. When the owner repays the
balance of the loan to the member upon
sale of the unit, the owner no longer
receives the benefit of the interest rate
subsidy. Because no AHP subsidy is
retained by the owner upon sale of the
unit, no recapture of subsidy from the
owner is required. (8§ 960.13(c)(4))

Q3. Does the requirement for
execution of agreements described in
§8960.13(a) and (b) apply to projects
approved prior to January 1, 1998 and
funded subsequently?

AS3. Yes. The revised AHP regulation
applies to prospective actions taken by
parties that are affected by the
requirements of the regulation.
(8960.13(a), (b))

Q4. Do the retention and recapture
provisions of this section apply to
owner-occupied projects where AHP
subsidy is used for minor rehabilitation
costs totaling less than $1,000?

A4. Yes. All projects with AHP
subsidy are required to comply with
§960.13, regardless of the amount of
subsidy. (8960.13)

Q5. Is a Bank required to charge a
prepayment fee on a prepaid AHP
subsidized advance, or does the Bank
have the discretion to not charge
prepayment fees on such advances?

A5. Under the Finance Board’s
regulation governing advances (12 CFR
935.8(b)(1)), the Banks are required to
establish and charge prepayment fees
pursuant to a specified formula, which
sufficiently compensates the Bank for
providing a prepayment option on an
advance, and which acts to make the
Bank financially indifferent to the
borrower’s decision to repay the
advance prior to its maturity date.
Prepayment fees are not required to be
charged for certain short-term advances,
advances funded by callable debt, and
advances that are appropriately hedged.
A Bank may waive the prepayment fee
only if the prepayment will not result in
an economic loss to the Bank. The AHP
regulation permits the Bank to charge a
prepayment fee on subsidized AHP
advances only to the extent that the
Bank suffers an economic loss from the
prepayment. Thus, a Bank must charge
a prepayment fee on a subsidized AHP
advance if there is any economic loss to
the Bank, and may not charge a
prepayment fee if there is no economic
loss. (§960.13(c)(2))

Q6. May a member include, in its loan
agreement with the borrower, a
provision requiring the borrower to pay
any prepayment fee that the member
must pay on a subsidized advance in the
event of foreclosure?

A6. The AHP regulation requires the
Bank to charge a member a prepayment

fee on a prepaid AHP subsidized
advance if the Bank suffers an economic
loss from the prepayment, but the
regulation does not preclude the
member from passing through such
prepayment fee to the borrower upon
foreclosure. The AHP regulation does
not address whether a loan agreement
may include such a pass-through
provision, which would be subject to
any applicable state laws.
(8960.13(c)(2))

Q7. When determining the pro rata
share of a direct subsidy to be repaid
upon sale or refinancing of an owner-
occupied unit, may the direct subsidy
amount be reduced on a monthly basis
or must it be reduced on an annual
basis?

A7. The direct subsidy amount may
be reduced pro rata on a monthly basis.
(8960.13(d)(1)(ii), (iii))

Q8. Is a subsequent income-eligible
buyer of an owner-occupied unit sold to
such buyer during the original retention
period subject to the retention and
recapture provisions for the remainder
of such retention period?

A8. Yes. Therefore, if such subsequent
buyer were to sell the unit during the
retention period, he or she would be
required to make a pro rata repayment
of the direct subsidy received, unless
the unit was sold to a low- or moderate-
income household. (8§ 960.13(d)(1)(ii))

Q9. May an AHP-assisted owner-
occupied property be subject to
retention periods required by other
funding sources that are longer than the
five-year period prescribed for the AHP
assistance?

A9. Yes. Section 960.13(d)(1) of the
AHP regulation requires an owner-
occupied unit financed by an AHP
direct subsidy to be subject to a
retention agreement under which the
AHP subsidy received by the owner of
the unit is forgiven on a pro rata basis
over the duration of the retention
period, i.e., five years. This does not
preclude the unit from being subject to
retention agreements for the benefit of
other project funders that require longer
retention periods for the use of their
funds. If a single agreement is executed
for all funders of the project, then the
agreement should separately specify
that the owner’s obligation to repay
AHP subsidy ends after five years.
(88960.13(d)(1), 960.1, 960.16)

Q10. May a Bank use model
agreements that were prepared by a
committee of counsels of the Banks?

A10. Yes. A Bank should nevertheless
ensure that its own documents reflect
any requirements that are particular to
its own AHP as set forth in its current
AHP Implementation Plan, as well as

any applicable state or local law
requirements.

Q11. Do the retention requirements of
§960.13(d)(2) apply to a project sponsor
that has no ownership interest in, but
rather leases, the land underlying the
project?

All. Yes. If the sponsor will own the
building(s) to be constructed on the
underlying leased land, the sponsor
should be considered to be the owner of
the project for purposes of the AHP (i.e.,
to have an “ownership interest in the
project”) and subject to the retention
requirements of § 960.13(d)(2).
However, the Bank should carefully
review the ground lease to determine
whether it contains provisions that
would affect the abilities of the Bank,
member or sponsor to meet the
requirements of the AHP regulation and
the AHP application and, if so, the Bank
may need to require execution of further
assurances from the various parties in
order to ensure compliance with the
AHP requirements. (88 960.13(b)(2)(ii),
(d)(2), 960.1)

Application to Existing AHP Projects
(8960.16)

Q1. Are AHP projects with
agreements and retention mechanisms
executed prior to January 1, 1998
governed by the terms of those
agreements, or do the provisions of the
revised AHP regulation supersede those
documents?

Al. AHP agreements and retention
documents executed prior to January 1,
1998 are amended by operation of law
to conform with any new applicable
AHP regulatory requirements. To the
extent that existing agreements and
retention documents do not on their
face reflect the requirements of the AHP
regulation, they are deemed to
incorporate such requirements and to
bind the parties accordingly. A Bank
does not need to execute new
agreements with affected parties, but
may do so if desired. The revised AHP
regulation applies to prospective actions
taken by parties that are affected by the
requirements of the regulation, pursuant
to such amended agreements and
documents. (88§ 960.16, 960.13)

Q2. If a project was approved prior to
January 1, 1998 but the AHP retention
and recapture agreements were not
executed until on or after that date,
must the agreements conform with the
requirements of the revised AHP
regulation?

A2. Yes. All AHP retention and
recapture agreements for projects
approved prior to January 1, 1998 that
are executed on or after January 1, 1998
must conform with the requirements of
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the revised AHP regulation. (88 960.16,
960.13)

Dated: March 4, 1999.
William W. Ginsberg,
Managing Director.
[FR Doc. 99-5981 Filed 3—10-99; 8:45 am]
BILLING CODE 6725-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-ACE-62]

Amendment to Class E Airspace;
Columbus, NE

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Columbus,
NE.

DATES: The direct final rule published at
64 FR 2827 is effective on 0901 UTC,
May 20, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426—3408.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on January 19, 1999 (64 FR
2827). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
May 20, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on February 22,
1999.
Herman J. Lyons, Jr.
Manager, Air Traffic Division, Central Region.
[FR Doc. 99-5924 Filed 3—-10-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-ACE—-61]
Amendment to Class E Airspace; Fort
Dodge, IA

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Fort Dodge,
1A.
DATE: The direct final rule published at
64 FR 2825 is effective on 0901 UTC,
May 20, 1999.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri, 64106;
telephone: (816) 426—3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on January 19, 1999 (64 FR
2825). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
May 20, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on February 22,
1999.
Herman J. Lyons, Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 99-5923 Filed 3-10-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Part 204
RIN 2105-AC46

Procedures and Evidence Rules for Air
Carrier Authority Application;
Correction

AGENCY: Office of the Secretary,
Department of Transportation.

ACTION: Correcting amendment.

SUMMARY: This purpose of this
rulemaking is to correct § 204.2 of Title
14 of the Code of Federal Regulations
(14 CFR 204.2), which contains
definitions of terms used in 14 CFR part
204—Data to Support Fitness
Determinations.

EFFECTIVE DATE: March 11, 1999.

FOR FURTHER INFORMATION CONTACT:
Carol A. Woods, Air Carrier Fitness
Division, X-56, Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590, (202) 366—
9721.

SUPPLEMENTARY INFORMATION:
Background

By Final Rule published in the
Federal Register on August 27, 1992 (57
FR 38761), the Department updated
certain of its aviation regulations,
including 14 CFR 204.2, which contains
definitions of certain terms used
throughout part 204. It did not come to
our attention until substantially later
that a material part of the amended
definition of Relevant corporations
(8 204.2(k)) had been omitted.

Specifically, subparagraph (2) of
§204.2(k) omits the words “and which
has significant influence over the
applicant or air carrier”, which should
appear before the words ““as indicated,
for example, by 25 percent
representation on the board of directors,
* * * The omitted phrase had been
included in the definition in past
editions of the CFR (see, e.g., the CFR
revised as of January 1, 1988) and had
been included in the Notice of Proposed
Rulemaking published on June 17, 1991
(56 FR 27696), and in the Final Rule as
issued by the Department on August 20,
1992, and forwarded to the Federal
Register for publication. By
inadvertence, this phrase was omitted
when the Final Rule was published in
the Federal Register.

By this rulemaking, the inadvertent
error contained in § 204.2(k)(2) is being
corrected. Normally, the Federal
Register publishes its own corrections
for printing errors. However, since so
much time elapsed before discovery of
the error, the Federal Register asked the
Department to produce this document.
The correction puts into place the rule
language as issued by the Department in
1992. Therefore, we did not include any
discussion of regulatory process matters.

Need for Correction

As published, 14 CFR 204.2(k)
contains an error which may prove to be
misleading and is in need of correction.
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List of Subjects in 14 CFR part 204

Air carriers, Reporting and
recordkeeping requirements.

Correcting Amendment

For the reasons set out in the
preamble, Title 14, Chapter Il of the
Code of Federal Regulations is corrected
by making the following correcting
amendment:

PART 204—DATA TO SUPPORT
FITNESS DETERMINATIONS

1. The authority citation for part 204
continues to read as follows:

Authority: 49 U.S.C. Chapters 401, 411,
417.

§204.2 [Corrected]

2.In §204.2, paragraph (k)(2) is
revised to read as follows:
* * * * *

(k) * * *

(2) Any company (including a sole
proprietorship or partnership) holding
between 20 percent and 50 percent of
the outstanding voting stock of the
applicant or air carrier and which has
significant influence over the applicant
or air carrier as indicated, for example,
by 25 percent representation on the
board of directors, participation in
policy-making processes, substantial
inter-company transactions, or
managerial personnel with common
responsibilities in both companies.

* * * * *

Dated: March 5, 1999.
Patrick V. Murphy,

Deputy Assistant Secretary for Aviation and
International Affairs.

[FR Doc. 99-5972 Filed 3—10-99; 8:45 am]
BILLING CODE 4910-62-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[DE041-1019a; FRL-6238-7]
Approval and Promulgation of Air
Quality Implementation Plans;

Delaware; Definitions of VOCs and
Exempt Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Delaware State Implementation Plan
(SIP). The revisions consist of
amendments to the definitions of the
terms “‘volatile organic compounds”
(VOCs), and “‘exempt compounds.” EPA

is approving these revisions because
they make Delaware’s definitions
consistent with the federal definition of
VOCs.

DATES: This rule is effective on May 10,
1999 without further notice, unless EPA
receives adverse written comment by
April 12, 1999. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Written comments should
be mailed to David L. Arnold, Chief,
Ozone and Mobile Sources Branch,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region I, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region 111, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
Delaware Department of Natural
Resources & Environmental Control, 89
Kings Highway, Dover, Delaware 19901.
FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epamail.epa.gov. While
information may be obtained via e-mail,
comments must be submitted in writing
in accordance with the procedures
provided above.

SUPPLEMENTARY INFORMATION:

l. Background

On December 28, 1998, the State of
Delaware submitted formal revisions to
its SIP. The revisions consist of
amending the SIP’s definitions of the
terms “VOCs” and “‘exempt
compounds” to be consistent with the
federal definition of VOC found at 40
CFR 51.100 (s)(2).

Il. Summary of SIP Revision

Delaware REGULATION 1—
DEFINITIONS AND ADMINISTRATIVE
PRINCIPLES, Section 2—Definitions,

* * *VVOLATILE ORGANIC
COMPOUNDS is amended by adding
twenty-four additional organic
compounds to the list of compounds
exempted from the definition of VOCs
because those compounds have been
determined to be of negligible
photochemical reactivity. Regulation
24—CONTROL OF VOLATILE
ORGANIC COMPOUND EMISSIONS,
Section 2—Definitions,* * *s.
“Exempt Compounds” is amended to
reference the list of negligibly
photochemically reactive compounds
found in REGULATION 1. The revisions
to these Delaware regulations is
approvable because these compounds

have been determined by the
Environmental Protection Agency to
have negligible photochemical reactivity
and therefore do not participate in
chemical reactions that contribute to the
formation of ozone, commonly referred
to as smog.

The following are the twenty-four
organic compounds that have been
added to Delaware’s list of compounds
exempt from the definition of VOCs in
accordance with 40 CFR 51.100(s)(1):

1. Parachlorobenzotrifluoride (PCBTF),

2. Cyclic, branched, or linear completely
methylated siloxanes,

3. Acetone,

4. Perchloroethylene
(tetrachloroethylene),

5. HCFC-225ca (3, 3-dichloro-1, 1, 1, 2,
2-pentafluoropropane),

6. HCFC-225cb (1, 3-dichloro-1, 1, 2, 2,
3-pentaflouropropane),

7. HFC-43-10mee (1,1, 1, 2, 3,4, 4, 5,
5, 5-decafluoropentane),

8. HFC-32 (difluoromethane),

9. HFC-161 (ethylfluoride),

10. HFC-236fa (1, 1, 1, 3, 3, 3-
hexafluoropropane),

11. HFC-245ca (1, 1, 2, 2, 3-
pentafluoropropane),

12. HFC-245ea (1, 1, 2, 3, 3-
pentafluoropropane),

13. HFC-245eb (1, 1, 1, 2, 3-
pentafluoropropane),

14. HFC-245fa (1, 1, 1, 3, 3-
pentafluoropropane),

15. HFC-236ea (1, 1, 1, 2, 3, 3-
hexafluoropropane),

16. HFC-365mfc (1, 1, 1, 3, 3-
pentafluorobutane),

17. HCFC-31 (chlorofluoromethane),

18. HCFC-151a (1-chloro-1-
fluoroethane),

19. HCFC-123a (1, 2-dichloro-1, 1, 2-
trifluoroethane),

20.1,1,1,2,2,3, 3, 4, 4-nonafluoro-
4-methoxy-butane (C4F9OCH3),

21. 2-(difluoromethoxymethyl)-1, 1, 1, 2,
3, 3, 3-heptafluoropropane
((CF3)2CFCF,0CHg),

22. 1-ethoxy-1, 1, 2, 2, 3, 3, 4, 4, 4-
nonafluorobutane (C4FsOC2Hs),

23. 2-(ethoxydifluoromethyl)-1, 1, 1, 2,
3, 3-heptafluoropropane
((CF3)2CFCF,0OC2Hs), and

24. Methyl acetate.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules’ section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on May 10, 1999 without
further notice unless EPA receives
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adverse comment by April 12, 1999. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

I11. Final Action

EPA is approving the SIP revisions
submitted on December 28, 1998 by the
Delaware Department of Natural
Resources and Environmental Control to
amend REGULATION 1—DEFINITIONS
AND ADMINISTRATIVE PRINCIPLES,
Section 2-Definitions, * * * VOLATILE
ORGANIC COMPOUNDS and
REGULATION 24—CONTROL OF
VOLATILE ORGANIC COMPOUNDS,
Section 2—Definitions,* * *s.
“Exempt compounds.”

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from review under E.O. 12866,
entitled ““Regulatory Planning and
Review.”

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If EPA complies by
consulting, E.O. requires EPA to provide
OMB a description of the extent of
EPA’s prior consultation with
representatives of affected state, local,
and tribal governments, the nature of
their concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments ‘‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.” Today’s rule does not create
a mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13045

E.O. 13045, entitled “‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that
the EPA determines (1) is “‘economically
significant,” as defined under E.O.
12866, and (2) the environmental health
or safety risk addressed by the rule has
a disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This final
rule is not subject to E.O. 13045 because
it is not an economically significant
regulatory action as defined by E.O.
12866, and it does not address an
environmental health or safety risk that
would have a disproportionate effect on
children.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If EPA complies by
consulting, E.O. 13084 requires EPA to
provide to OMB, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition, E.O.
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. This action does not
involve or impose any requirements that
affect Indian Tribes. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment

rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of a flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The Clean Air Act forbids EPA
to base its actions concerning SIPs on
such grounds. Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 25566 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule. EPA has
determined that the approval action
promulgated does not include a Federal
mandate that may result in estimated
annual costs of $100 million or more to
either State, local, or tribal governments
in the aggregate, or to the private sector.
This Federal action approves pre-
existing requirements under State or
local law, and imposes no new
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.
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G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

H. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of

this action approving Delaware’s
definitions of VOCs and exempted
compounds must be filed in the United
States Court of Appeals for the
appropriate circuit by May 10, 1999.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Ozone, Volatile
organic compounds.

Dated: February 25, 1999.
Thomas J. Maslany,
Acting Regional Administrator, Region Ill.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED)]
1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart I—Delaware

2.1n §52.420, the entry for Regulation
1, Section 2; and Regulation 24, Section
2 in the “EPA-Approved Regulations in
the Delaware SIP” table in paragraph (c)
is revised to read as follows:

§52.420 Identification of plan.

* * * * *

(c) EPA approved regulations.

EPA-APPROVED REGULATIONS IN THE DELAWARE SIP

State citation

Title/subject

State effec-
tive date

EPA Approval date

Comments

Regulation 1
*
Section 2 ...ooeeeiiiiieeee e Definitions ....
*
Regulation 24
*
Section 2 ...eeveeiiiieee e Definitions ....

Definitions and Administrative Principles

* * *

* * *

10/11/98 3/11/99 64 FR 12087

*

Some terms not in SIP due to
subject matter.

*

Control of Volatile Organic Compound Emissions

* * *

10/11/98 3/11/99 64 FR 12087

*

The revised definition of
“Exempt compounds”.

*

[FR Doc. 99-5663 Filed 3—10-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IA 058-1058a; FRL—-6308-5]

Approval and Promulgation of
Implementation Plans; State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving a
revision to the lowa State
Implementation Plan (SIP) which
provides for the attainment and
maintenance of the sulfur dioxide (SO5)
National Ambient Air Quality Standard
(NAAQS) in Cedar Rapids, lowa. This

revision approves a state Administrative
Consent Order (ACO) and Emission
Control Plan (ECP) which requires
reductions of SO, emissions from
certain major sources in Cedar Rapids,
lowa. Approval of this SIP revision will
make the state ACO and ECP Federally
enforceable.

DATES: This direct final rule is effective
on May 10, 1999, without further notice,
unless the EPA receives adverse
comment by April 12, 1999. If adverse
comment is received, the EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Comments may be
addressed to Wayne Kaiser,
Environmental Protection Agency, Air
Planning and Development Branch, 726
Minnesota Avenue, Kansas City, Kansas
66101.

Copies of the state submittal(s) are
available at the following addresses for
inspection during normal business
hours: Environmental Protection
Agency, Air Planning and Development
Branch, 726 Minnesota Avenue, Kansas
City, Kansas 66101; and the
Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Air Docket (6102), 401 M Street,
SW, Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION: This
section provides additional information
by answering the following questions:

What is a SIP?

What is the NAAQS?

What air quality problems occurred in
Cedar Rapids, lowa?

How was the problem addressed?

What is the control strategy?

Is the SIP revision approvable?
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Additional information is contained
in the state submittal and in the EPA
Technical Support Document for this
notice which can be obtained by
contacting EPA at the address above.

What Is a SIP?

Each state has a SIP containing rules,
control measures, and strategies used to
attain and maintain the NAAQS. The
SIP is frequently updated by the state in
order to maintain a current and effective
air pollution control program, and to
keep current with ongoing Federal
requirements. The EPA must review and
approve revisions to the state SIP. The
lowa SIP is published in 40 Code of
Federal Regulations (CFR) Part 52,
Subpart Q. The state of lowa has
submitted the control measures
discussed below for approval in the
lowa SIP. Once measures have been
approved into the SIP, the EPA has the
authority to directly enforce the
approved control measures.

What Is the NAAQS?

The EPA has established ambient air
quality standards for a number of
pollutants, including SO». These
standards are set at levels to protect
public health and welfare. The
standards are published in 40 CFR Part
50. If ambient air monitors measure
violations of the standard, states are
required to identify the cause of the
problem and to take measures which
will bring the area back within the level
of the NAAQS. The 24-hour NAAQS for
SO; is .14 ppm, not to be exceeded more
than once per year.

What Air Quality Problems Occurred in
Cedar Rapids, lowa?

In 1996 there were three exceedances;
thus, two violations of the 24-hour SO
NAAQS were recorded at an ambient air
monitor in downtown Cedar Rapids,
lowa.

How Was the Problem Addressed?

The lowa Department of Natural
Resources (IDNR) (Air Quality Bureau)
and the local air agency (the Linn
County Health Department), using air
dispersion modeling, identified two
sources which contributed to the
NAAQS violations. These were the IES
Utilities 6th Street Station and the
Prairie Creek Station, both electric
utility power plants. In addition, the
modeling identified the potential for
localized exceedances at the Archer-
Daniels-Midland (ADM) corn processing
plant. Results of the modeling were
used to establish emission reductions
necessary to prevent actual or modeled
violations of the SO, NAAQS. The
modeling was performed in accordance

with EPA requirements. (A detailed
discussion of the modeling protocol and
results was provided in the state SIP
submittal and is available for review
upon request.)

What Is the Control Strategy?

The IDNR negotiated enforceable
emission limitations and other control
measures, means, and techniques, as
well as schedules and timetables for
compliance, sufficient to ensure that the
NAAQS for SO, will be achieved and
maintained in the future. These control
measures were developed in
conformance with the requirements of
40 CFR Part 51, Subpart G—Control
Strategy.

These enforceable commitments have
been incorporated into an ACO with IES
Utilities, and into an ECP with ADM.
These documents constitute the basis
for the state’s control strategy. The state
has met the requirements of 40 CFR Part
51, Subpart G—Control Strategy.

The critical control strategy
conditions for each source are
summarized as follows:

The IES Utilities 6th Street Station
will operate at a reduced SO2 emission
limit and install continuous emission
monitoring (CEM) equipment.
Allowable emissions will be reduced by
60 percent. The Prairie Creek Station
will operate at a reduced SO, emission
limit, build a new stack, increase the
height of an existing stack in
conformance with the EPA’s stack
height requirements at 40 CFR Part
51.100, and install CEMs. Allowable
SO emissions will be reduced by 58
percent on Unit 3 and by 50 percent on
Unit 4. The ADM facility will operate
with reduced SO, emission limits on its
boiler stacks and install wet scrubbers
on two sources to control fugitive
emissions.

All sources have met the compliance
schedules in their respective ACO and
ECP.

Have the Requirements for Approval of
a SIP Revision Been Met?

The state submittal has met the public
notice requirements for SIP submissions
in accordance with 40 CFR section
51.102. The submittal also satisfied the
completeness criteria of 40 CFR Part 51,
Appendix V. In addition, as explained
above, and in more detail in the
technical support document which is
part of this notice, the revision meets
the substantive SIP requirements of the
Clean Air Act (CAA), including section
110 and implementing regulations.

Final Action:

The EPA is approving a revision to
the lowa SIP which requires source

specific SO, emission reductions which
will result in attainment and
maintenance of the SO, NAAQS.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, the EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective May 10, 1999,
without further notice unless the
Agency receives adverse comments by
April 12, 1999.

If the EPA receives such comments,
then the EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on May 10,
1999, and no further action will be
taken on the proposed rule.

Administrative Requirements
A. Executive Order (E.O.) 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866, entitled
“Regulatory Planning and Review.”

B. E.O. 12875

Under E.O. 12875, the EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal Government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments, or the EPA consults with
those governments. If the EPA complies
by consulting, E.O. 12875 requires the
EPA to provide to the OMB a
description of the extent of the EPA’s
prior consultation with representatives
of affected state, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires the EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments ‘‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.”
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Today’s rule does not create a
mandate on state, local, or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

C. E.O. 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997)
applies to any rule that: (1) is
determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
the EPA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it is not an economically
significant regulatory action as defined
by E.O. 12866, and it does not address
an environmental health or safety risk
that would have a disproportionate
effect on children.

D. E.O. 13084

Under E.O. 13084, the EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
Government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or the EPA consults with
those governments. If the EPA complies
by consulting, E.O. 13084 requires the
EPA to provide to the OMB, in a
separately identified section of the
preamble to the rule, a description of
the extent of the EPA’s prior
consultation with representatives of
affected tribal governments, a summary
of the nature of their concerns, and a
statement supporting the need to issue
the regulation. In addition, E.O. 13084
requires the EPA to develop an effective
process permitting elected officials and
other representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action

does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of E.O. 13084 do not apply
to this rule.

E. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to conduct a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions. This final rule will not
have a significant impact on a
substantial number of small entities
because SIP approvals under section
110 and Subchapter I, Part D of the CAA
do not create any new requirements but
simply approve requirements that the
state is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, |
certify that this action will not have a
significant economic impact on a
substantial number of small entities.
Moreover, due to the nature of the
Federal-state relationship under the
CAA, preparation of flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The CAA forbids the EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”) signed into
law on March 22, 1995, the EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
state, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205, the
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires the
EPA to establish a plan for informing
and advising any small governments
that may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated annual costs of $100
million or more to either state, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action

approves preexisting requirements
under state or local law and imposes no
new requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the U.S.
Comptroller General prior to publication
of the rule in the Federal Register. This
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

H. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 10, 1999. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review, nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: February 25, 1999.

Diane K. Callier,
Acting Regional Administrator, Region VII.

Chapter I, Title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED)]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart Q—lowa

2. In §52.820, paragraph (d), EPA-
approved state source-specific permits,
revise heading directly above table to
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read EPA-Approved lowa Source-
Specific Permits, and add the entries for
IES Utilities and Archer-Daniels-

Midland to the end of the table to read
as follows:

§52.820 Identification of plan.

* * * * *

(d) EPA-approved lowa source-
specific permits.

EPA-APPROVED IOWA SOURCE-SPECIFIC PERMITS

State effec-

Name of source Order/permit No. tive date EPA approval date Comment
* * * * * * *
IES Utilities, INC ....cccvveeveeveeenne. 98—-AQ-20 ...oeeeviieeiiee e 11/20/98 3/11/99 64 FR 12090 ............. SO, Control Plan for Cedar

Archer-Daniels-Midland Cor-
poration.

SO, Emission Control Plan ....

9/14/98 3/11/99 64 FR 12090

Rapids, lowa.

ADM Corn Processing SO>
Control Plan for Cedar Rap-
ids, lowa.

[FR Doc. 99-5824 Filed 3—10-99; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 531
[Docket No. NHTSA-97-3205, Notice 02]

Passenger Automobile Average Fuel
Economy Standards

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final decision.

SUMMARY: This final decision responds
to a joint petition filed by Vector
Aeromotive Corporation (Vector) and
Lamborghini S.p.A. (Lamborghini)
requesting that each company be
exempted from the generally applicable
average fuel economy standard of 27.5
miles per gallon (mpg) for model years
(MYs) 1998 and 1999 and that lower
alternative standards be established. In
this document, NHTSA denies
Lamborghini’s request for MYs 1998 and
1999 and grants Vector’s request only
for MY 1998. The agency establishes an
alternative standard of 12.1 mpg for MY
1998 for Vector.

DATES: Effective Date: This final
decision is effective April 12, 1999. This
denial applies only to Lamborghini for
MYs 1998 and 1999.

Petitions for reconsideration: Petitions
for reconsideration must be received no
later than April 12, 1999.

ADDRESSES: Petitions for reconsideration
of this rule should refer to the docket
and notice number set forth above and
be submitted to: Administrator, National
Highway Traffic Safety Administration,
400 Seventh Street, SW, Washington,
D.C. 20590.

FOR FURTHER INFORMATION CONTACT: The
following persons at the National
Highway Traffic Safety Administration,
400 Seventh Street, SW, Washington,
D.C. 20590.

For non-legal issues: Ms. Henrietta L.
Spinner, Office of Planning and
Consumer Programs, Safety Performance
Standards, NPS—32, NHTSA, 400
Seventh Street, SW., Washington, D.C.
20590. Telephone: (202) 366—-4802,
facsimile (202) 366—-2739.

For legal issues: Otto Matheke, Office
of the Chief Counsel, NCC-20,
telephone (202) 366-5253, facsimile
(202) 366—-3820.

SUPPLEMENTARY INFORMATION:
Statutory Background

Pursuant to section 32902(d) of
Chapter 329 *“‘Automobile Fuel
Economy” (49 U.S.C. 32902(d)), NHTSA
may exempt a low volume manufacturer
of passenger automobiles from the
generally applicable average fuel
economy standards if NHTSA concludes
that those standards are more stringent
than the maximum feasible average fuel
economy for that manufacturer and if
NHTSA establishes an alternative
standard at that maximum feasible level.
Under the statute, a low volume
manufacturer is one that manufactured
(worldwide) fewer than 10,000
passenger automobiles in the second
model year before the model year for
which the exemption is sought (the
affected model year) and that will
manufacture fewer than 10,000
passenger automobiles in the affected
model year. In determining the
maximum feasible average fuel
economy, the agency is required under
49 U.S.C. 32902(f) to consider:

(1) Technological feasibility

(2) Economic practicability

(3) The effect of other Federal motor
vehicle standards on fuel economy, and

(4) The need of the United States to
conserve energy.

The statute permits NHTSA to
establish alternative average fuel
economy standards applicable to
exempt low volume manufacturers in
one of three ways: (1) a separate
standard for each exempted
manufacturer; (2) a separate average fuel
economy standard applicable to each
class of exempted automobiles (classes
would be based on design, size, price,
or other factors); or (3) a single standard
for all exempted manufacturers.

Proposed Decision and Public Comment

This final decision was preceded by a
proposal announcing the agency’s
tentative conclusion that Vector and
Lamborghini should be exempted from
the generally applicable MYs 1998 and
1999 passenger automobile average fuel
economy standard of 27.5 mpg, and that
alternative standards of 12.4 mpg for
MYs 1998 and 1999 be established for
Vector and Lamborghini (63 FR 5774;
February 4, 1998). The agency did not
receive any comments in response to the
proposal.

NHTSA Final Determination

On August 27, 1997, Lamborghini and
Vector filed a joint petition seeking an
exemption from the generally applicable
fuel economy standards for passenger
cars for MYs 1998 and 1999 and
requested that an alternative fuel
economy standard for the two
companies be established. At the time
this petition was filed, V-Power
Corporation controlled Lamborghini and
Vector. V-Power was, and remains, the
largest shareholder of Vector, owning 57
percent of the stock; with the remaining
43 percent of Vector being publicly
held. V-Power also had a controlling
interest in Lamborghini owning 50
percent of Lamborghini’s stock. As V-
Power controlled both companies, any
alternative Corporate Average Fuel
Economy (CAFE) standard would apply
to Lamborghini and Vector together (see
49 U.S.C. 32901(a) (4)), and a single
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petition was submitted for a single
alternative standard, applicable to the
combined fleet of the two
manufacturers.

On July 24, 1998, Audi AG (Audi), a
wholly owned subsidiary of Volkswagen
AG, acquired full ownership of
Lamborghini. Together, Audi and
Volkswagen have an annual worldwide
production of more than 10,000
vehicles. Section 32902(d) of Chapter
329 provides that an alternative
standard may only be established for a
manufacturer that manufactured
(whether in the United States or not)
fewer than 10,000 passenger
automobiles in the model year two years
before the model year for which the
application is made. The section further
provides that an exemption for a model
year applies only if the manufacturer
manufactures (whether in the United
States or not) fewer than 10,000
passenger automobiles in the model
year.

On September 21, 1990, the agency
published a notice (55 FR 38822)
containing NHTSA's interpretation of
the terms manufacture and
manufacturer for the purposes of
determining eligibility for a low volume
exemption under section 32902(d). In
considering whether an entity is eligible
for a low volume exemption, the agency
indicated that it must count all of the
cars manufactured by that entity
worldwide, and not merely those
imported in the United States. Importers
who are controlled by larger “‘parent”
manufacturers have, by virtue of the
relationship with the “parent,” access to
technological and material resources
that provide them with the ability to
manufacture more fuel efficient
vehicles. The fact that the “parent”” may
choose not to import and market cars in
the United States does not have any
bearing on the availability of these
resources.

When Lamborghini and Vector filed
their joint petition seeking an
exemption in 1997, the annual
worldwide production of both
companies combined was fewer than
10,000 vehicles. However, Lamborghini
was acquired by Audi, which is in turn
owned and controlled by Volkswagen,
during Lamborghini’s 1998 model year.
The combined worldwide production of
Volkswagen, Audi, and Lamborghini
during Lamborghini’s 1998 model year
was much greater than 10,000 vehicles.
As section 32902(d)(1) prohibits
establishing alternative fuel economy
standards for manufacturers producing
more than 10,000 vehicles during the
model year for which the exemption is
sought, Lamborghini, by virtue of its
coming under the ownership of Audi

and Volkswagen, is ineligible for an
exemption for the 1998 model year.
Similarly, as Lamborghini and its
parents, Audi and Volkswagen, will
manufacture more than 10,000 vehicles
annually in the 1999 model year, the
agency is denying Lamborghini’s
request for an exemption for MY 1999
as well.

The agency notes that Vector, which
submitted a joint petition for exemption
with Lamborghini, remains under the
ownership of V-Power. Vector and its
parent company produce fewer than
10,000 vehicles worldwide each year.
The company is, therefore, still eligible
for an exemption from the generally
applicable fuel economy standards.
Vector has requested that the agency
consider the joint petition filed on
behalf of itself and Lamborghini to be a
single petition seeking an alternative
standard for Vector alone. To assist the
agency in considering its decision to set
such an alternative standard, Vector
provided NHTSA with information
regarding its maximum feasible fuel
economy for the 1998 model year.
NHTSA has determined Vector’s
maximum feasible fuel economy for that
year and establishes an alternative
standard of 12.1 mpg for MY 1998,
based on Vector’s request. When Vector
furnishes the agency with additional
MY 1999 data and information to
support its request for an alternative
standard for that year, NHTSA will
address its petition in a separate
decision. In prior model years, Vector
exclusively relied on the Lamborghini
engine in its passenger cars.
Volkswagen’s acquisition of
Lamborghini leaves Vector technically
uncertain regarding the supplier of
engines for its 1999 models. Therefore,
at this time, the agency cannot
determine Vector’s maximum feasible
fuel economy for MY 1999.

Regulatory Impact Analyses

NHTSA has analyzed this decision
and determined that neither Executive
Order 12866 nor the Department of
Transportation’s regulatory policies and
procedures apply. Under Executive
Order 12866, the decision would not
establish a “rule,” which is defined in
the Executive Order as *‘an agency
statement of general applicability and
future effect.” The decision is not
generally applicable, since it applies to
Automobili Lamborghini S.p.A. and its
parent companies and Vector
Aeromotive Corporation, as discussed in
this notice. Under DOT regulatory
policies and procedures, the decision is
not a ‘““significant regulation.” If the
Executive Order and the Departmental
policies and procedures were

applicable, the agency would have
determined that this decision is neither
major nor significant. The principal
impact of this decision is that the
companies seeking an exemption could
be required to pay civil penalties if the
average fuel economy of the
Volkswagen/Audi/Lamborghini’s and
Vector’s fleets are less than the generally
applicable standard. In that event,
purchasers of those vehicles may have
to bear the burden of those civil
penalties in the form of higher prices.
Since this rule sets an alternative
standard at the level determined to be
the maximum feasible level for Vector
for MY 1998, no fuel would be saved by
establishing a higher alternative
standard. NHTSA finds in the Section
on “The Need of the United States to
Conserve Energy” that because of the
small size of Vector’s fleet, the
incremental usage of gasoline by
Vector’s customers would not affect the
nation’s need to conserve gasoline.
There would not be any impacts to the
public at large.

The agency has also considered the
environmental implications of this
decision in accordance with the
Environmental Policy Act and
determined that it does not significantly
affect the human environment.
Regardless of the fuel economy of the
affected vehicles, they must pass the
emissions standards which measure the
amount of emissions per mile traveled.
Thus, the quality of the air is not
affected by the denial of Lamborghini’s
request and the exemption of Vector’s
request for alternative standards.
Further, since the passenger
automobiles at issue will be required to
meet applicable passenger car fuel
economy standards, the decision does
not affect the amount of fuel used.

Since the Regulatory Flexibility Act
may apply to both decisions denying an
exemption to a manufacturer and
exempting a manufacturer from a
generally applicable standard, | certify
that this decision will not have a
significant economic impact on a
substantial number of small entities.
While the denial of the exemption
imposes a burden on Lamborghini, the
company and its parent companies are
not small businesses. The prices of 1998
and 1999 Lamborghini automobiles are
not likely to be affected by this decision
as the Lamborghini vehicles are sold in
very small numbers and will be
included in the fleet of its parent
company. The relatively low fuel
economy of the small number of
Lamborghini vehicles will be
outweighed by the comparatively high
fuel economy of the large numbers of
Volkswagen and Audi vehicles.
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Purchasers will therefore not be
affected. This decision does not impose
any burdens on Vector. It does relieve
the company from being subject to an
infeasible standard for MY 1998 and
from having to pay civil penalties for
noncompliance with that standard.
Since the price of 1998 Vector
automobiles were not affected by this
decision, the purchasers are not
affected.

List of Subjects in 49 CFR Part 531

Energy conservation, Fuel economy,
Imports, Motor vehicles.

In consideration of the foregoing, 49
CFR Part 531 is amended as set forth
below:

PART 531—[AMENDED]

1. The authority citation for Part 531
continues to read as follows:

Authority: 49 U.S.C. 32902, Delegation of
authority at 49 CFR 1.50.

2. Section 531.5(b) is amended by
republishing paragraph (b) introductory
text and adding paragraph (b)(13) to
read as follows:

§531.5 Fuel economy standards.
* * * * *

(b) The following manufacturers shall
comply with the standards indicated
below for the specified model years:

* * * * *

(13) Vector Aeromotive Corporation.

Average fuel
economy
Model year standard
(miles per gal-
lon)
1998 .o 121
* * * * *

Issued on: March 5, 1999.
L. Robert Shelton,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 99-6052 Filed 3—-10-99; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 990304061-9061-01; I.D.
022599B]

RIN 0648—-AL63

Fisheries Off West Coast States and in
the Western Pacific; Western Pacific
Crustacean Fisheries; 1999 Harvest
Guideline

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: 1999 harvest guideline for the
Northwestern Hawaiian Islands (NWHI)
crustacean fishery.

SUMMARY: NMFS announces a 1999
harvest guideline of 243,100 lobsters
(spiny and slipper lobsters combined)
for the NWHI crustacean fishery, which
opens on July 1, 1999. The harvest
guideline applies to the entire NWHI.
The intent of this action is to prevent
overfishing and achieve the objectives of
the Fishery Management Plan for the
Crustacean Fisheries of the Western
Pacific Region (FMP).

DATES: Effective July 1, 1999.
ADDRESSES: Copies of background
material pertaining to this action may be
obtained from Alvin Katekaru, Pacific
Islands Area Office (PIAQO), Southwest
Region, NMFS, 2570 Dole St., Honolulu,
HI 96822 or Kitty Simonds, Executive
Director, Western Pacific Fishery
Management Council, 1164 Bishop St.,
Suite 1400, Honolulu, HI 96813.

FOR FURTHER INFORMATION CONTACT:
Alvin Katekaru at 808—973-2985 or
Kitty Simonds at 808-522-8220.
SUPPLEMENTARY INFORMATION: Under
Amendment 9 to the FMP, the
Southwest Regional Administrator,
NMFS (Regional Administrator), sets the
annual harvest guideline for the NWHI
crustacean fishery. The guideline is 13
percent of the estimated exploitable
lobster population (spiny and slipper
lobsters combined). This harvest rate is
associated with a 10—percent risk of
overfishing. As described in
Amendments 7 and 9 to the FMP, the
total NWHI population of exploitable
lobsters is estimated from commercial
logbook lobster catch and effort data.
The harvest guideline represents the
total allowable mortality of lobsters in
the fishery regardless of lobster size or
reproductive condition. The Regional
Administrator will close the fishery
when the harvest guideline is estimated

to be reached. The harvest guideline for
the 1999 NWHI lobster fishery is
243,100 lobsters, based on an estimated
total exploitable population of about
1,870,000 spiny and slipper lobsters
(both species combined).

Under Amendment 9 to the FMP, the
Regional Administrator is required to
announce a harvest guideline for the
entire NWHI. However, the Regional
Administrator has a reason to believe
that, if the 1999 lobster harvest is not
limited for certain fishing banks, the
local lobster populations may be at risk
of overexploitation. The Council and
fishing industry also concur with this
assessment. The Council established
bank-specific harvest guidelines for the
1998 lobster season to prevent the
potential risk of overexploiting the
lobster population at Necker Island,
Gardner Pinnacles, and Maro Reef.
Those bank-specific guidelines ended
on December 31, 1998. On December 2,
1998, the Council voted to recommend
permanent bank-specific harvest
guidelines for Necker Island, Gardner
Pinnacle, Maro Reef, and all other
remaining NWHI lobster grounds
combined during the 1999 fishing year
and subsequent years. NMFS is working
with the Council to develop separate
proposed and final rules for those bank-
specific guidelines.

The PIAO will monitor landings and
issue timely reports of the level of
cumulative catch information and of the
amount of the harvest guideline
remaining. Fishermen are advised to
contact the PIAO (see ADDRESSES)
periodically to stay abreast of any
changes and of the progress of the
fishery toward attaining the harvest
guideline. Under the procedures in 50
CFR 660.50(b)(3), NMFS will announce
the date upon which the harvest
guideline will be reached and the date
when the fishery will be closed.

Classification

This action is authorized by 50 CFR
part 660 and is exempt from review
under Executive Order 12866.

The Assistant Administrator for
Fisheries (AA), NOAA, finds that,
because this document merely
announces a harvest guideline resulting
from the nondiscretionary application of
the objective harvest guideline formula
in Amendment 9 to the FMP, no useful
purpose would be served by providing
prior notice and opportunity for public
comment. Accordingly, the AA finds
good cause under 5 U.S.C. 553(b)(B) to
waive as unnecessary the requirement to
provide prior notice and opportunity for
public comment.

Because prior notice and opportunity
for public comment are not required for
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this action by 5 U.S.C. 553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 5, 1999.
Andrew A. Rosenberg,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-6048 Filed 3—10-99; 8:45 am]
BILLING CODE 3510-22—F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 981222313-8320-02; 1.D.
030399B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel in the
Central Aleutian District of the Bering
Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of a closure.

SUMMARY: NMFS is opening directed
fishing for Atka mackerel in the Central
Aleutian District of the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to fully
utilize the 1999 interim harvest
specification of Atka mackerel in the
Central Aleutian District, including the
1999 critical habitat percentage of the
interim harvest specification of Atka
mackerel established for this District.
DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), March 7, 1999, until 1200
hrs, A.Lt., April 15, 1999.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 1999 interim TAC for Atka
mackerel in the Central Aleutian District
is 9,520 metric tons (mt), of which no
more than 7,616 mt may be harvested
from critical habitat (64 FR 3446,

January 22, 1999). See
8679.20(c)(2)(ii)(A) and
679.22(a)(8)(iii)(B). The directed fishery
for Atka mackerel in the Central
Aleutian District was closed to reserve
amounts anticipated to be needed for
incidental catch in other fisheries (64
FR 10398, March 4, 1999). The Steller
Sea lion critical habitat in the Central
Aleutian District was closed to trawl
gear to prevent exceeding the percentage
of the interim harvest specifications of
Atka mackerel allocated to the Central
Aleutian District (64 FR 8013, February
18, 1999). Fishing with trawl gear in
critical habitat in the Central Aleutian
District was opened concurrent with the
closure of the Central Aleutian District
to directed fishing for Atka mackerel (64
FR 10398, March 4, 1999). NMFS has
determined that as of March 2, 1999,
approximately 4,000 mt remains in the
Central Aleutian Islands directed fishing
allowance and 2,192 mt remains in the
critical habitat percentage of the interim
harvest specifications of Atka mackerel
allocated to the Central Aleutian
District.

The Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 1999 directed
fishing allowance for Atka mackerel in
the Central Aleutian District and the
critical habitat percentage of the interim
harvest specifications of Atka mackerel
established for this District have not
been reached. Therefore, NMFS is
terminating the previous closure and is
reopening directed fishing for Atka
mackerel in the Central Aleutian District
of the BSAI. All other closures remain
in full force and effect. Steller Sea lion
critical habitat in the Central Aleutian
District of the BSAI is defined at 50 CFR
part 226, Table 1, Table 2, and Figure
4.

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately to fully
utilize the 1999 interim harvest
specification of Atka mackerel in the
Central Aleutian District and the 1999
critical habitat percentage of the interim
harvest specifications of Atka mackerel
established for this District. Providing
prior notice and opportunity for public
comment for this action is impracticable
and contrary to the public interest.
NMPFS finds for good cause that the
implementation of this action cannot be
delayed for 30 days. Accordingly, under
5 U.S.C. 553(d), a delay in the effective
date is hereby waived.

This action is required by §679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 5, 1999.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 99-5977 Filed 3-5-99; 4:17 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 981222314-8321-02; 1.D.
030599C]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in the Eastern
Regulatory Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in the Eastern
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the interim 1999
pollock total allowable catch (TAC) for
the Eastern Regulatory Area established
by the Interim 1999 Harvest
Specifications.

DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), March 6, 1999, until
superseded by the Final 1999 Harvest
Specification for Groundfish, which will
be published in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The Interim 1999 Harvest
Specifications (64 FR 46, January 4,
1999) established the interim 1999
pollock TAC in the Eastern Regulatory
Area as 1,395 metric tons (mt), in
accordance with §679.20(c)(2)(i).

In accordance with § 679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the interim TAC of
pollock in the Eastern Regulatory Area
will soon be reached. The Regional
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Administrator is establishing a directed
fishing allowance of 1,195 mt, and is
setting aside the remaining 200 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
NMFS is prohibiting directed fishing for
pollock in the Eastern Regulatory Area
of the GOA.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and ().

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately to prevent
overharvesting the interim 1999 pollock
TAC in the Eastern Regulatory Area.
Providing prior notice and an
opportunity for public comment is
impracticable and contrary to the public
interest. Further delay would only result
in overharvest. NMFS finds for good
cause that the implementation of this
action should not be delayed for 30
days. Accordingly, under 5 U.S.C.
553(d), a delay in the effective date is
hereby waived.

This action is required by §679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 5, 1999.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 99-5976 Filed 3-5-99; 4:17 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 990304062-9062-01; I.D.
121098B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Gulf of Alaska; Final
1999 Harvest Specifications for
Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final 1999 harvest
specifications for groundfish and
associated management measures.

SUMMARY: NMFS announces final 1999
harvest specifications for Gulf of Alaska
(GOA) groundfish and associated

management measures. This action is
necessary to establish harvest limits and
associated management measures for
groundfish during the 1999 fishing year
and to accomplish the goals and
objectives of the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP). The intended effect of
this action is to conserve and manage
the groundfish resources in the GOA.
DATES: The final 1999 harvest
specifications and associated
management measures are effective at
noon on March 8, 1999, through 2400
hrs, Alaska local time (A.l.t.), December
31, 1999.

ADDRESSES: The final Environmental
Assessment and Final Regulatory
Flexibility Analysis prepared for the
1999 Total Allowable Catch
Specifications may be obtained from the
Sustainable Fisheries Division, Alaska
Region, NMFS, P.O. Box 21668, Juneau,
AK 99802-1668, Attn: Lori Gravel, or by
calling 907-586-7229.

The Final Stock Assessment and
Fishery Evaluation Report (SAFE
report), dated November 1998, is
available from the North Pacific Fishery
Management Council, 605 W. 4th
Avenue, Suite 306, Anchorage, AK
99501-2252, or by calling 907-271—
2809.

FOR FURTHER INFORMATION CONTACT:
Thomas Pearson, 907-481-1780 or
tom.pearson@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

NMFS manages the groundfish
fisheries in the exclusive economic zone
of the GOA according to the FMP. The
North Pacific Fishery Management
Council (Council) prepared the FMP
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations
implementing the FMP appear at 50
CFR part 679. General regulations that
also pertain to the U.S. fisheries appear
at 50 CFR part 600.

NMFS announces for the 1999 fishing
year: (1) Specifications of total
allowable catch (TAC) amounts for each
groundfish species category in the GOA,
and reserves; (2) apportionments of
reserves; (3) allocations of the sablefish
TAC to vessels using hook-and-line and
trawl gear; (4) apportionments of
pollock TAC among regulatory areas,
seasons, and allocations for processing
between inshore and offshore
components; (5) allocations for
processing of Pacific cod TAC between
inshore and offshore components; (6)
Pacific halibut prohibited species catch
(PSC) limits; and (7) fishery and
seasonal apportionments of the Pacific

halibut PSC limits. A discussion of each
of these measures follows.

Regulations implementing the FMP
establish the process of determining
TACs for groundfish species in the
GOA. Pursuant to §679.20(a)(2), the
sum of the TACs for all species must fall
within the combined optimum yield
(OY) range of 116,000-800,000 metric
tons (mt) established for these species at
§679.20(a)(1)(ii).

Council met from October 7 through
12, 1998, and developed
recommendations for proposed 1999
TAC specifications for each species
category of groundfish on the basis of
the best available scientific information.
The Council also recommended
associated management measures
pertaining to the 1999 fishing year.

The Council proposed rolling over all
the 1998 final specifications for 1999,
pending an update of the preliminary
1998 SAFE report to include new
information collected during 1998 and
revised stock assessments to be
incorporated in the final SAFE report.
Pursuant to 8 679.20(c)(1)(ii), NMFS
published the proposed 1999 harvest
specifications for the GOA groundfish
fishery in the Federal Register on
December 30, 1998 (63 FR 71876), and
comments were accepted through
January 29, 1999. NMFS did not receive
any comments on the proposed 1999
GOA specifications. Interim TAC and
PSC amounts equal to one-fourth of the
proposed amounts were published in
the Federal Register on January 4, 1999
(64 FR 46). The final 1999 initial
groundfish harvest specifications and
associated management measures
implemented by this action supersede
the interim 1999 specifications.

The Council met December 9 through
14, 1998, to review the best available
scientific information concerning
groundfish stocks, and to consider
public testimony regarding 1999
groundfish fisheries. The best available
scientific information is contained in
the current SAFE report, dated
November 1998. The SAFE report
includes the most recent information
concerning the status of groundfish
stocks based on the most recent catch
data, survey data, and biomass
projections using different modeling
approaches or assumptions. The
Council’s GOA Plan Team prepared the
SAFE report and presented it to the
Council and the Council’s Scientific and
Statistical Committee (SSC) and
Advisory Panel (AP) at the December
1998 Council meeting. The Plan Team’s
recommendations for acceptable
biological catch (ABC) levels and
overfishing levels (OFL) are contained
in the SAFE report.
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For establishment of the ABCs and
TACs, the Council considered
information in the SAFE report,
recommendations from its SSC and AP,
as well as public testimony. The SSC
adopted the OFL recommendations from
the Plan Team, which were provided in
the SAFE report, for all groundfish
species categories. The SSC also
adopted the ABC recommendations
from the Plan Team, which were
provided in the SAFE report, for all of
the groundfish species categories,
except pollock and Pacific cod in the
GOA.

The SSC did not adopt the Plan
Team’s recommendation of ABC for
pollock in the GOA. The Plan Team’s
recommendation was to exclude pollock
harvested in the State of Alaska (State)
managed pollock fishery in Prince
William Sound (PWS) from the ABC
specified for the GOA based on the
results of a 1997 bottom trawl survey
conducted by the State. The SSC did not
concur, and remains unconvinced that
the PWS fishery exploits a resource that
is entirely independent of the assessed
GOA population. The SSC
recommended that the State’s guideline
harvest level (GHL) of 2,100 mt in the
PWS pollock fishery be deducted from
the total GOA ABC of 103,020 mt,
reducing the ABC to 100,920 mt, and
that the 100,920 mt ABC be apportioned
among GOA regulatory areas based on
the biomass distribution throughout the
GOA.

The SSC also did not adopt the Plan
Team’s recommendation of ABC for
Pacific Cod. In consideration of the
influence of a strong 1995 year class on
the ABC assessment and the declining
trend of spawning biomass, the Plan
Team recommended that the 1998 ABC
of 77,900 mt be rolled over to 1999. The
SSC, while considering the recent
biomass decline, believes the 1999 ABC
assessment of 90,900 mt represents the
best scientific estimate and uses new
data from the 1998 fishery. The SSC
recommended an ABC stepped up from
1998 as the average value of the two
years: 77,900 mt and 90,900 mt,
resulting in an ABC of 84,400 mt. The
Council adopted the SSC’s ABC
recommendation for Pacific cod.
Because the Plan Team, SSC, and
Council recommended that total
removals of Pacific cod from the GOA
not exceed the ABC recommendations
for those areas, the Council
recommended that the TACs be adjusted
downward from the ABCs by amounts
equal to the 1999 GHLs established for
Pacific cod by the State of Alaska for a
State-managed fishery in State waters.
The effect of the State’s GHL on the

Pacific cod TAC is discussed in greater
detail below.

In consideration of the trawl
prohibition east of 140° W. long., the
Plan Team recommended dividing
Eastern GOA ABCs among the West
Yakutat (WYK) and Southeast Outside
(SEO) Districts for those groundfish that
could be disproportionately harvested
(relative to estimated biomass) in
directed fisheries by trawl gear in the
WYK area. The Plan Team
recommended separate ABCs for
pollock, all flatfish, Pacific ocean perch
(POP), other slope rockfish, pelagic shelf
rockfish, and sablefish. The Plan Team
did not recommend separating the
Eastern GOA ABC for those groundfish
caught by multiple gear types in
directed fisheries and those harvested
only as bycatch. The SSC adopted the
Plan Team’s ABC recommendations in
the Eastern GOA, with the exception of
pollock.

The Plan Team also recommended a
split of the Eastern GOA pollock ABC
between the WYK and SEO Districts to
prevent a disproportionate harvest of
pollock from the WYK District following
the 1998 prohibition of the use of any
gear other than non-trawl gear east of
140° W. long. (8679.7(i)(1)). The SSC
did not concur stating that because
pollock is a migratory species, its
harvest in the WYK District should not
harm the overall Eastern GOA
population. The SSC recommended a
single ABC for pollock in the Eastern
GOA. The Council accepted the SSC’s
recommendation for pollock ABCs in
the GOA.

The Council adopted the SSC’s ABC
recommendations for the Eastern GOA,
except for sablefish. The Council
recommended a single sablefish ABC for
the Eastern GOA to allow for the
allocation of the 5 percent Eastern GOA
trawl allocation to the WYK District,
due to the trawl prohibition east of 140°
W. long. The Plan Team, SSC, and
Council also recommended combining
the ABC for northern rockfish with the
ABC for the other rockfish assemblage
in the Eastern GOA. Northern rockfish
is uncommon in the Eastern GOA, the
eastern limit of the species range, and
the resultant small ABC is impracticable
to manage.

The Council’s recommended ABCs,
listed in Table 1, reflect harvest
amounts that are less than the specified
overfishing amounts. The sum of the
1999 ABC:s for all groundfish is 532,590
mt, which is lower than the 1998 ABC
total of 548,650 mt.

1999 Harvest Specifications

1. Specifications of TAC and Reserves

The Council recommended TACs
equal to ABCs for pollock, deep-water
flatfish, rex sole, sablefish, shortraker/
rougheye rockfish, other slope rockfish,
northern rockfish, pelagic shelf rockfish,
thornyhead rockfish, demersal shelf
rockfish, and Atka mackerel. The
Council recommended TACs less than
the ABC for Pacific cod, flathead sole,
shallow-water flatfish, arrowtooth
flounder, and POP (Table 1).

The TAC for pollock has decreased in
the Central and Western GOA from
119,150 mt in 1998 to 92,480 mtin
1999. It has increased from 5,580 mt in
1998 to 8,440 mt in 1999 in the Eastern
GOA. The apportionment of TAC in the
Central and Western GOA reflects the
current biomass distribution. The
Council did not adopt the AP’s
recommendation for a single pollock
TAC in the Eastern GOA. The Council’s
recommendation for the 1999 pollock
TAC in the Eastern GOA is 2,110 mt in
the WYK District and 6,330 mt in the
SEO District. The Council’s
recommendation is based on
consideration of the survey estimates of
distribution in the Eastern GOA and the
potential for disproportionate harvest in
the WYK District.

Pursuant to Section 7 of the
Endangered Species Act, NMFS
completed a consultation on the effects
of the pollock fisheries on listed species,
including the Steller sea lion, and
designated critical habitat. The
biological opinion prepared for the
consultation, dated December 3, 1998,
and revised December 16, 1998,
concluded that the pollock fishery in
the GOA jeopardizes the continued
existence of Steller sea lions and
adversely modifies their habitat. At its
December meeting, the Council
reviewed the reasonable and prudent
alternatives (RPAs) contained in the
biological opinion to mitigate the
adverse impacts of the GOA pollock
fishery on Steller sea lions and made
recommendations to NMFS for
implementing specific RPAs. The
Council’s RPA recommendations for the
1999 pollock fishery in the GOA
included four seasonal apportionments
of pollock TAC, with limited rollovers,
in the Western and Central GOA;
limitations on the seasonal harvest of
pollock in critical habitat; augmentation
of the closure areas around rookery and
haul-out sites; and the establishment of
a 136 mt (300,000 Ib) trip limit for
pollock in the Western and Central
GOA. NMFS incorporated these
recommendations and other
management measures into an
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emergency rule (64 FR 3437, January 22,
1999), effective from January 20, 1999,
through July 19, 1999. The final
specifications establish four seasonal
apportionments of the pollock TAC
(Table 3). Under the emergency rule, 30
percent of the annual TAC is
apportioned to the A season (January 20
through April 1) with a harvest
limitation of 15,857 mt within the
Shelikof Strait conservation zone

(8 679.22(b)(3)(iii)); 20 percent to the B
season (June 1 through July 1); 25
percent to the C season (September 1
until closed in a particular statistical
area or October 1, whichever date is
earlier); and 25 percent to the D season
(which starts 5 days after the C season
closure in a particular statistical area
through November 1 (8 679.23(d)(3)(i)
through (iv)). The harvest limitation of
15,857 mt in the Shelikof Strait
conservation area during the A season is
derived from the most recent estimate of
pollock biomass in the critical habitat of
the Shelikof Strait (489,900 mt) divided
by the most recent pollock biomass
estimated for the entire GOA (933,000
mt) multiplied by the first seasonal
apportionment of pollock TAC, 30
percent of the annual TACs in the GOA
(30,280 mt)(8 679.22(b)(2)(iii)(C)).

The 1999 Pacific cod TAC is affected
by the State’s developing fishery for
Pacific cod in state waters in the Central
and Western GOA, as well as PWS. The
SSC, AP, and Council recommended
that the sum of all State and Federal
water Pacific cod removals should not

exceed the ABC. The Council
recommended that (1) the TAC for the
Eastern GOA be lower than the ABC by
320 mt, the amount of the State’s
proposed GHL for PWS, and (2) the
TACs for the Central and Western GOA
be lower than the ABCs by 10,235 mt
and 5,910 mt respectively, the amounts
of the State’s proposed GHLs for these
areas. These amounts reflect the
increased percentages the State has
established for GHLs in these areas. In
the Western GOA, the State Pacific cod
GHL has increased from 15 percent in
1998, to 20 percent in 1999. The Pacific
cod GHL in the Central GOA has
increased from 15 percent in 1998 to
19.25 percent in 1999. The State’s
Pacific cod GHL of 320 mt for PWS is
based on 25 percent of the Eastern GOA
ABC, and is unchanged from 1998.

The Council accepted the AP
recommendation for the TACs of all
species, except pollock and POP. For
pollock, the Council requested that
NMPFS establish separate pollock TACs
for the WYK and SEO Districts of the
Eastern GOA as proposed by the Plan
Team in its ABC recommendations to
prevent disproportionate harvest
(relative to biomass estimates) of
pollock from the WYK District. For POP,
the Council recommended a TAC of 820
mt of POP in the WYK District, less than
the 1,350 mt TAC recommended by the
AP. The Council’s recommendation is
based upon the most recent estimate of
biomass in the area and concerns that

POP has only recently been estimated to
have met rebuilding goals.

The FMP specifies 5-percent of the
combined TAC amount for target
species as the formula for specifying the
amount for the *‘other species” category.
The GOA-wide “‘other species” TAC is
14,600 mt, which is 5 percent of the
sum of the combined TAC amounts for
the target species. The sum of the TACs
for all GOA groundfish is 306,535 mt,
which is within the OY range specified
by the FMP. The sum of the TACs is
lower than the 1998 TAC sum of
327,046 mt. On February 6, 1998, NMFS
approved Amendment 39 to the FMP,
which established a new species
category for forage fish species.
Amendment 39 removed capelin,
eulachon, and smelt from the ““other
species’ category in the FMP and
moved these species to the new forage
fish species category. While this action
changed the list of species in the “other
species” category, it did not affect the
formula for specifying a TAC for the
‘“‘other species” category, which remains
5 percent of the combined TAC amounts
for target species. Under Amendment
39, ABC and TAC amounts are not
specified for forage fish species.

NMPFS has reviewed the Council’s
recommended TAC specifications and
apportionments and hereby approves
these specifications under
§679.20(c)(3)(ii). The 1999 ABCs, TACs,
and overfishing levels are shown in
Table 1.

TABLE 1.—1999 ABCs, TACS, INITIAL TACS (PACIFIC COD ONLY) AND OVERFISHING LEVELS OF GROUNDFISH FOR THE
WESTERN/CENTRAL (W/C), WESTERN (W), CENTRAL (C), AND EASTERN (E) REGULATORY AREAS AND IN THE WEST
YAKUTAT (WYK), SOUTHEAST OUTSIDE (SEO), AND GULF-WIDE (GW) DISTRICTS OF THE GULF OF ALASKA

[Values are in metric tons]

Species Areal ABC TAC Initial TAC Overfishing
Pollock 2
ShUMAGIN .oooiiiiiei e 23,120 23,120}
Chirikof .......c.ccee.. 38,840 38,840}
Kodiak .......ccc....... 30,520 30,520}
Subtotal 92,480 92,480
WYK i 2,110}
SEO oot 6,330}
Subtotal 8,440 8,440
TOAl e | e 100,920 100,920
Pacific cod 3
29,540 23,630 18,904
53,170 42,935 34,348
1,690 1,270 1,016
TOMAl e | e 84,400 67,835 54,268
Flatfish4 (deep water) 240 240
2,740 2,740
1,720 1,720
1,350 1,350 | coooeieiinenenes | e
TOLAl oo | e 6,050 6,050 | ciooiriieeen 8,070
REX SOIE4 ... W 1,190 1,190 | oo |
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TABLE 1.—1999 ABCs, TACS, INITIAL TACS (PACIFIC COD ONLY) AND OVERFISHING LEVELS OF GROUNDFISH FOR THE
WESTERN/CENTRAL (W/C), WESTERN (W), CENTRAL (C), AND EASTERN (E) REGULATORY AREAS AND IN THE WEST
YAKUTAT (WYK), SOUTHEAST OUTSIDE (SEOQO), AND GULF-WIDE (GW) DISTRICTS OF THE GULF OF ALASKA—Contin-

ued
[Values are in metric tons]
Species Areal ABC TAC Initial TAC Overfishing

C o 5,490 5,490 | ciiiiiiiieneees | e

WYK e 850 850 | i | e

SEO oo 1,620 1,620 | oo | e
Lo €= L ISR 9,150 9,150
Flathead sole ........cccccoooviiiiiiiiiii e, W .. 8,440 2,000
C o 15,630 5,000
WYKo 1,270 1,270
SEO oo 770 770
TOtAl oo 26,110 9,040
Flatfish 5 (shallow water) . 22,570 4,500
19,260 12,950
250 250
1,070 1,070

Total

Arrowtooth flounder

Total
Sablefish©

Short raker/rougheye 8

Total

Other rockfish 9. 10

Total

Northern rockfish0.12 ...,

Total

Pelagic shelf rockfish13 ..

Total

Thornyhead rockfish

Total

Demersal shelf rockfish11 ..

Atka mackerel

43,150

4,880 4,880
260 260
700 700

1,030 1,030

1,990 1,990
560 560
600 600
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TABLE 1.—1999 ABCs, TACS, INITIAL TACS (PACIFIC COD ONLY) AND OVERFISHING LEVELS OF GROUNDFISH FOR THE
WESTERN/CENTRAL (W/C), WESTERN (W), CENTRAL (C), AND EASTERN (E) REGULATORY AREAS AND IN THE WEST
YAKUTAT (WYK), SOUTHEAST OUTSIDE (SEOQO), AND GULF-WIDE (GW) DISTRICTS OF THE GULF OF ALASKA—Contin-

ued
[Values are in metric tons]
Species Areal ABC TAC Initial TAC Overfishing
Other 14 SPECIES .....ccccvvviieriieiiie e GW e N/A 15 14,600 | cooeeiieeieieees | e
TOAI L6 .ottt | e 532,590 306,535 | .o 778,890

1Regulatory areas and districts are defined at §679.2.

2Pollock is apportioned to three statistical areas in the combined Western/Central Regulatory Area (Table 3), each of which is further divided
into four seasonal allowances. In the Eastern Regulatory Area, pollock is not divided into seasonal allowances.

3 Pacific cod is allocated 90 percent for processing by the inshore component and 10 percent for processing by the offshore component. Com-
ponent allocations are shown in Table 4.

4“Deep water flatfish” means Dover sole, Greenland turbot, and deepsea sole.

5 “Shallow water flatfish” means flatfish not including “deep water flatfish,” flathead sole, rex sole, or arrowtooth flounder.

6 Sablefish is allocated to trawl and hook-and-line gears (Table 2).

7"“Pacific ocean perch” means Sebastes alutus.

8“Shortraker/rougheye rockfish” means Sebastes borealis (shortraker) and S. aleutianus (rougheye).

9“Other rockfish” in the Western and Central Regulatory Areas and in the West Yakutat District means slope rockfish and demersal shelf rock-
fish. The category “other rockfish” in the Southeast Outside District means Slope rockfish.

10“Slope rockfish” means Sebastes aurora (aurora), S. melanostomus (blackgill), S. paucispinis (bocaccio), S. goodei (chilipepper), S. crameri
(darkblotch), S. elongatus (greenstriped), S. variegates (harlequin), S. wilsoni (pygmy), S. babcocki (redbanded), S. proriger (redstripe), S.
zacentrus (sharpchin), S. jordani (shortbelly), S. brevispinis (silvergrey), S. diploproa (splitnose), S. saxicola (stripetail), S. miniatus (vermilion),

and S. reedi (yellowmouth). In the Eastern GOA only, “slope rockfish” also includes northern rockfish, S. polyspinous.
11“Demersal shelf rockfish” means Sebastes pinniger (canary), S. nebulosus (china), S. caurinus (copper), S. maliger (quillback), S.
helvomaculatus (rosethorn), S. nigrocinctus (tiger), and S. ruberrimus (yelloweye).
12“Northern rockfish” means Sebastes polyspinis.
13“Pelagic shelf rockfish” means Sebastes ciliatus (dusky), S. entomelas (widow), and S. flavidus (yellowtail).
14“Other species” means sculpins, sharks, skates, squid, and octopus. The TAC for “other species” equals 5 percent of the TACs of target

species.
15N/A means not applicable.

16 The total ABC is the sum of the ABCs for target species.

2. Apportionments of Reserves

Regulations implementing the FMP
require 20 percent of each TAC for
pollock, Pacific cod, flatfish, and the
“‘other species’ category be set aside in
reserves for possible apportionment at a
later date (§ 679.20(b)(2)). For the
preceding 11 years, including 1998,
NMFS reapportioned all of the reserves
in the final harvest specifications,
except for Pacific cod. Beginning in
1997, NMFS retained the Pacific cod
reserve. NMFS proposed
reapportionment of all reserves for 1999,
except for Pacific cod, in the proposed
GOA groundfish specifications
published in the Federal Register on
December 30, 1998 (63 FR 71876).
NMFS received no public comments on
the proposed reapportionments. For
1999, NMFS has reapportioned all of the
reserve for pollock, flatfish, and “‘other
species.” NMFS is retaining the Pacific
cod reserve at this time to provide for
a management buffer to account for
excessive fishing effort and/or
incomplete or late catch reporting. In
recent years, unpredictable increases in
fishing effort and harvests, uncertainty
of incidental catch needs in other
directed fisheries throughout the year,

and untimely submission and revision
of weekly processing reports have
resulted in early and late closures of the
Pacific cod fishery. NMFS believes that
retention of the Pacific cod reserve to
provide for TAC management
difficulties later in the year is a
conservative approach that will lead to
a more orderly fishery and provide
greater assurance that incidental catch
of Pacific cod may be retained
throughout the year. Specifications of
TAC shown in Table 1 reflect
apportionment of reserve amounts for
pollock, flatfish species, and “‘other
species.” Table 1 also lists the initial
TAC:s for Pacific cod which reflect the
withholding of the Pacific cod TAC
reserve.

3. Allocations of the Sablefish TACs to
Vessels Using Hook-and-Line and Trawl
Gear

Under §679.20(a)(4) (i) and (ii),
sablefish TACs for each of the regulatory
areas and districts are allocated to hook-
and-line and trawl gear. In the Western
and Central Regulatory Areas, 80
percent of each TAC is allocated to
hook-and-line gear and 20 percent of
each TAC is allocated to trawl gear. In

the Eastern Regulatory Area, 95 percent
of the TAC is allocated to hook-and-line
gear and 5 percent is allocated to trawl
gear. The trawl gear allocation in the
Eastern Regulatory Area may only be
used to support incidental catch of
sablefish in directed fisheries for other
target species. In recognition of the
trawl ban in the SEO District of the
Eastern Regulatory Area, the Council
recommended that 90 percent of the
WYK District sablefish TAC and 100
percent of the SEO District sablefish
TAC be allocated to vessels using hook-
and-line gear. This recommendation
results in an allocation of 209 mt to
trawl gear and 1,881 mt to hook-and-
line gear in WYK District. However, the
resultant 10-percent allocation of WYK
District sablefish TAC to trawl gear (209
mt) does not equal 5 percent of the
combined Eastern GOA TACs (265 mt)
as required at § 679.20(a)(4)(i).
Therefore, NMFS is adjusting the
allocation of sablefish TAC in the WYK
District by allocating 1,825 mt of the
sablefish TAC to hook-and-line gear and
265 mt of the sablefish TAC to trawl
gear. Table 2 shows the allocations of
the 1999 sablefish TACs between hook-
and-line and trawl gear.
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TABLE 2.—1999 SABLEFISH TAC SPECIFICATIONS IN THE GULF OF ALASKA AND ALLOCATIONS THEREOF TO HOOK-AND-

LINE AND TRAWL GEAR
[Values are in metric tons]

I Hook-and-line Trawl
Areafdistrict TAC apportionment | apportionment
Western ... 1,820 1,456 364
Central ......cccccoeevveenns 5,590 4,472 1,118
West Yakutat ............. 2,090 1,825 265
Southeast Outside 3,200 3,200 0
I = OO PTOPPSRRPPR 12,700 10,953 1,747

4. Apportionments of Pollock TAC
Among Regulatory Areas and Seasons,
and Allocations for Processing by
Inshore and Offshore Components

In the GOA, pollock is apportioned by
area and season, and is further allocated
for processing by inshore and offshore
components. Regulations at
8§679.20(a)(5)(ii)(A) require that the TAC
for pollock in the combined Western
and Central GOA be apportioned in
proportion to the distribution of pollock
biomass as determined by the most
recent NMFS surveys among the
Shumagin (610), Chirikof (620), and
Kodiak (630) statistical areas. This
measure was intended to provide spatial
distribution of the pollock harvest as a
sea lion protection measure. As required
by the emergency rule effective January
20, 1999 (64 FR 3437, January 22, 1999)
each statistical area apportionment is
further apportioned into four seasonal
allowances of 30, 20, 25, and 25 percent,
respectively (8 679.20(a)(5)(ii)(C)). As
required by §679.23(d)(3), the A, B, C,
and D season allowances are available

on January 20, June 1, September 1, and
5 days following the C season closure,
respectively. Within any fishing year,
underage or overage of a seasonal
allowance may be added to or
subtracted from subsequent seasonal
allowances in a manner to be
determined by the Administrator,
Alaska Region, NMFS (Regional
Administrator), provided that a revised
seasonal allowance does not exceed 30
percent of the annual TAC
apportionment (8 679.20(a)(5)(ii)(C)).
The WYK and SEO District pollock
TACs of 2,110 mt and 6,330 mt,
respectively, are not allocated
seasonally.

Regulations at § 679.20(a)(6)(ii)
require that 100-percent of the pollock
TAC in all regulatory areas and all
seasonal allowances thereof be allocated
to vessels catching pollock for
processing by the inshore component
after subtraction of amounts that the
Regional Administrator projects will be
caught by, or delivered to, the offshore
component incidental to directed
fishing for other groundfish species. The

amount of pollock available for harvest
by vessels harvesting pollock for
processing by the offshore component is
that amount actually taken as bycatch
during directed fishing for groundfish
species other than pollock, up to the
maximum retainable bycatch amounts
allowed under regulations at §679.20 (e)
and (f). At this time, these bycatch
amounts are unknown and will be
determined during the fishing year. The
distribution of pollock within the
combined Western and Central
Regulatory Areas is shown in Table 3,
except that amounts of pollock for
processing by the inshore and offshore
component are not shown. The
emergency rule (64 FR 3437, January 22,
1999) implementing the RPAs for the
pollock fishery is effective until July 19,
1999. NMFS intends to extend this
emergency rule beyond for an additional
180 days. However, the Council may
make additional recommendations for
the B and C seasons, which adhere to
the biological principals of the RPAs
and would require amending these
specifications.

TABLE 3.—DISTRIBUTION OF POLLOCK IN THE WESTERN AND CENTRAL REGULATORY AREAS OF THE GULF OF ALASKA (W/
C GOA); BIOMASS DISTRIBUTION, AREA APPORTIONMENTS, AND SEASONAL ALLOWANCES. ABC FOR THE W/C GOA
IS 92,480 METRIC TONS (MT). BIOMASS DISTRIBUTION IS BASED ON 1996 SURVEY DATA. TACS ARE EQUAL TO ABC.
INSHORE AND OFFSHORE ALLOCATIONS OF POLLOCK ARE NOT SHOWN

[Values are in mt]

. Seasonal allowances
-~ Biomass 1999
Statistical area _
percent ABC=TAC A B c D
Shumagin (610) ....ccceevveeiiriiieiieenieeneene 25 23,120 6,936 4,624 5,780 5,780
Chirikof (620) 42 38,840 11,652 7,768 9,710 9,710
Kodiak (630) 33 30,520 9,156 6,104 7,630 7,630
Total oo 100 92,480 27,744 18,496 23,120 23,120

*Harvests of pollock in Shelikof Strait conservation zone, defined at § 679.22(b)(3)(iii)(C) are limited to 15,857 mt during the A season.

5. Allocations for Processing of Pacific
Cod TAC Between Inshore and Offshore
Components

Regulations at § 679.20(a)(6)(iii)
require that the TAC apportionment of
Pacific cod in all regulatory areas be
allocated to vessels catching Pacific cod

for processing by the inshore and
offshore components. Ninety percent of
the Pacific cod TAC in each regulatory
area is allocated to vessels catching
Pacific cod for processing by the inshore
component. The remaining 10 percent
of the TAC is allocated to vessels

catching Pacific cod for processing by
the offshore component. These
allocations of the Pacific cod initial TAC
for 1999 are shown in Table 4. The
Pacific cod reserves are not included in
the table.
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TABLE 4.—1999 ALLOCATION (METRIC TONS) OF PACIFIC COD INITIAL TAC AMOUNTS IN THE GULF OF ALASKA,;
ALLOCATIONS FOR PROCESSING BY THE INSHORE AND OFFSHORE COMPONENTS

Component allocation
Regulatory area Initial TAC
Inshore (90%) O(f{%'g}g)fe
VA LTS (=] o LR 18,904 17,014 1,890
Central 34,348 30,913 3,435
== (=T TP PP PP P PP RPPTP T PPPPP 1,016 914 102
LI - | U UP SO PPRR 54,268 48,841 5,427

6. Pacific Halibut PSC Mortality Limits

Under §679.21(d), annual Pacific
halibut PSC limits are established and
apportioned to trawl and hook-and-line
gear and may be established for pot gear.

As in 1998, the Council recommended
that pot gear, jig gear, and the hook-and-
line sablefish fishery be exempted from
the non-trawl halibut limit for 1999. The
Council recommended these
exemptions because of the low halibut
bycatch mortality experienced in the pot
gear fisheries (13 mt in 1998) and
because of the 1995 implementation of
the sablefish and halibut Individual
Fishing Quota program, which allows
legal-sized halibut to be retained in the
sablefish fishery. Halibut mortality for
the jig gear fleet cannot be estimated
because these vessels do not carry
observers. However, halibut mortality is
assumed to be very low given the small
amount of fish harvested by this gear
type (279 mt in 1998) and the assumed
high survival rate of any halibut that are
incidentally taken and discarded.

As in 1998, the Council recommended
a hook-and-line halibut PSC mortality
limit of 300 mt. Ten mt of this limit are
apportioned to the demersal shelf
rockfish fishery in the Southeast
Outside District. The remainder is
seasonally apportioned among the non-
sablefish hook-and-line fisheries as
shown in Table 5.

The Council continued to recommend
a trawl halibut PSC mortality limit of
2,000 mt. The PSC limit has remained
unchanged since 1989. Regulations at
§679.21(d)(3)(iii) authorize separate
apportionments of the trawl halibut PSC
limit between trawl fisheries for deep-
water and shallow-water species.
Regulations at § 679.21(d)(5) authorize
seasonal apportionments of halibut PSC
limits. For 1999, the Council
recommended delaying the release of
the third seasonal apportionment of
trawl halibut PSC limits in July to
facilitate inseason management of
directed trawl fisheries, particularly
rockfish.

NMFES concurs with the Council’s
recommendations described here and

listed in Table 5. The following types of
information as presented in, and
summarized from, the current SAFE
report, or as otherwise available from
NMFS, Alaska Department of Fish and
Game, the International Pacific Halibut
Commission (IPHC) or public testimony
were considered:

(A) Estimated Halibut Bycatch in Prior
Years

The best available information on
estimated halibut bycatch is based on
1998 observed halibut bycatch rates and
NMFS’s estimates of groundfish catch.
The calculated halibut bycatch mortality
by trawl, hook-and-line, and pot gear
through December 31, 1998, is 2,023 mt,
296 mt, and 13 mt, respectively, for a
total of 2,332 mt.

Halibut bycatch restrictions
seasonally constrained trawl gear and
hook-and-line gear fisheries throughout
1998. Trawling for the deep-water
fishery complex was closed during the
first quarter on March 10 (63 FR 12688,
March 16, 1998), for the second quarter
on April 21 (63 FR 20541, April 27,
1998) and for the third quarter on July
28 (63 FR 40839, July 31, 1998). The
shallow-water complex was closed in
the second quarter on May 2 (63 FR
24984, May 6, 1998) and in the third
quarter on August 3 (63 FR 42281,
August 7, 1998). All trawling was closed
in the fourth quarter on October 9 (63
FR 55341, October 15, 1998). The use of
hook-and-line gear for groundfish other
than sablefish or demersal shelf rockfish
was closed in the first seasonal
apportionment on April 18 (63 FR
19850, April 22, 1998) and for the
remainder of the year on May 26 (63 FR
29670, June 1, 1998, and 63 FR 45765,
August 27, 1998).

The amount of groundfish that trawl
gear and hook-and-line gear might have
harvested if halibut catch limitations
had not restricted the season in 1998, is
unknown.

(B) Expected Changes in Groundfish
Stocks

At its December 1998 meeting, the
Council adopted higher ABCs for Pacific

cod, arrowtooth flounder, POP, and
other rockfish than those established for
1998. The Council adopted lower ABCs
for pollock, deep water flatfish,
sablefish, northern rockfish, and
thornyhead rockfish than those
established for 1998. More information
on these changes is included in the
Final SAFE report (November 1998) and
in the Council and SSC minutes.

(C) Expected Changes in Groundfish
Catch

The total of the 1999 TACs for the
GOA is 306,535 mt, a decrease of 6
percent from the 1998 TAC total of
327,046 mt. Those fisheries for which
the 1999 TACs are lower than in 1998
are pollock (decreased to 100,920 mt
from 124,730 mt), deep water flatfish
(decreased to 6,050 mt from 7,170 mt),
sablefish (decreased to 12,700 mt from
14,120 mt), northern rockfish (decreased
to 4,990 mt from 5,000 mt), thornyhead
rockfish (decreased to 1,990 mt from
2,000 mt), and other species (decreased
to 14,600 mt from 15,570 mt). Those
species for which the 1999 TACs are
higher than in 1998 are Pacific cod
(increased to 67,835 mt from 66,060 mt),
shallow water flatfish (increased to
18,770 mt from 18,630 mt), POP
(increased to 12,590 mt from 10,776 mt),
and other rockfish (increased to 5,270
mt from 2,170 mt).

(D) Current Estimates of Halibut
Biomass and Stock Condition

The stock assessment for 1998
conducted by the IPHC indicates total
exploitable biomass estimates of Pacific
halibut in the BSAI and GOA
management areas together to be
227,366 mt using an age-specific
estimate and 246,190 mt using a length-
specific estimate from the standardized
hook-and-line survey for 1999. In the
age-specific estimate, the assumption is
that the selection of fish by the survey
is based primarily on the age of the fish
and reflects the availability of fish of
different ages on the grounds. In the
length-specific estimate, the assumption
is that the selection of fish by the survey
is based primarily on the size of the fish,
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because fish of different sizes are not

equally vulnerable to the survey gear.
New information used in the stock

assessment in 1998 includes updated
assessment methods and results, IPHC
hook-and-line surveys, NMFS trawl
survey catches of halibut, and updated
information on removals of halibut from
all sources. For 1998, the assessment
model contains only one significant
change from last year. The IPHC had
used an estimated rate of natural
mortality of M = 0.20. This value was an
average of a wide range of estimates.
Some previous IPHC studies have
employed estimates other than 0.20. The
IPHC staff reviewed available evidence
in consideration of these results and due
to scientific uncertainty adopted a more
conservative value of M = 0.15, a 25-
percent reduction from the previous
value. The major changes in the
estimates of exploitable biomass for
1999 derive from the change in the
estimate of natural mortality, rather than

from stock condition indices.
Pacific halibut biomass remains at a

relatively high level but has declined
slightly in the central and southern
portions of the range. Recruitment of
halibut in recent years has declined
from the peak seen in 1995, when the
1987 year class began recruiting to the
fishery. Exploitable biomass is expected
to decline over the next three to five
years as this year class passes out of the
exploitable stock. Additional
information on the Pacific halibut stock

assessment may be found in the SAFE
report.

(E) Other Factors

The proposed 1999 specifications (63
FR 71876, December 30, 1998)
discussed potential impacts of expected
fishing for groundfish on halibut stocks,
as well as methods available for, and
costs of, reducing halibut bycatch in the
groundfish fisheries.

7. Fishery and Seasonal
Apportionments of the Halibut PSC
Limits

Under §679.21(d)(5), NMFS
seasonally apportions the halibut PSC
limits based on recommendations from
the Council. The FMP requires that the
Council, in recommending seasonal
apportionments of halibut PSC limits,
consider: (a) Seasonal distribution of
halibut, (b) seasonal distribution of
target groundfish species relative to
halibut distribution, (c) expected halibut
bycatch needs on a seasonal basis
relative to changes in halibut biomass
and expected catches of target
groundfish species, (d) expected bycatch
rates on a seasonal basis, (€) expected
changes in directed groundfish fishing
seasons, (f) expected actual start of
fishing effort, and (g) economic effects
of establishing seasonal halibut
allocations on segments of the target
groundfish industry.

The final 1998 GOA groundfish and
PSC specifications (63 FR 12027, March

12, 1998) summarize Council findings
with respect to each of the FMP
considerations set forth above. For 1999,
the Council has reiterated its findings
with respect to these FMP
considerations and recommended that
seasonal apportionments be unchanged
from 1998, with one exception. For
1999, the Council recommended that
the third seasonal apportionment of
halibut PSC limits for trawl gear in the
GOA be delayed until July 11 to
coincide with the seasonal
apportionment of halibut PSC limits for
trawl gear in the BSAI and to facilitate
inseason management. NMFS notes that
the delay in the third seasonal
apportionment until July 11 could
potentially adversely affect the results of
the NMFS 1999 sablefish hook-and-line
survey in the GOA. Therefore, NMFS is
adjusting the start of the third seasonal
apportionment to July 4, which will
meet the Council’s objective of
improving inseason management while
minimizing the potential impacts of the
trawl fisheries on the NMFS sablefish
survey later in July. Pacific halibut PSC
limits, and apportionments thereof, are
presented in Table 5. Regulations at
§679.21(d)(5)(iii) and (iv) specify that
any overages or shortfalls in a seasonal
apportionment of a PSC limit will be
deducted from or added to the next
respective seasonal apportionment
within the 1999 season.

TABLE 5.—FINAL 1999 PACIFIC HALIBUT PSC LIMITS, ALLOWANCES, AND APPORTIONMENTS

[The Pacific halibut PSC limit for hook-and-line gear is allocated to the demersal shelf rockfish (DSR) fishery and fisheries other than DSR.
(Values are in metric tons) The hook-and-line sablefish fishery is exempt from halibut PSC limits.]

Trawl gear Hook-and-line gear
Other than DSR DSR
Dates Amount
Dates Amount Dates Amount

Jan 1-Mar 31 600 (30%) | Jan 1-May 17 .............. 250 (86%) | Jan 1-Dec 31 ............... 10 (100%)
Apr 1-Jul 3 ........ 400 (20%) | May 18-Aug 31 .... 15 (5%)

Jul 4-Sep 30 600 (30%) | Sep 1-Dec 31 .............. 25 (9%)

Oct 1-Dec 31 400 (20%)

2,000 (100%)

290 (100%)

10 (100%)

Regulations at § 679.21(d)(3)(iii)
authorize apportionments of the trawl
halibut PSC limit to a deep-water
species complex, comprised of
sablefish, all rockfish targets, deep-

water flatfish, rex sole and arrowtooth
flounder; and a shallow-water species
complex, comprised of pollock, Pacific

cod, shallow-water flatfish, flathead

sole, Atka mackerel, and ““‘other

species”. The apportionment for these
two fishery complexes is presented in
Table 6.

TABLE 6.—FINAL 1999 APPORTIONMENT OF PACIFIC HALIBUT PSC TRAWL LIMITS BETWEEN THE TRAWL GEAR DEEP-
WATER SPECIES COMPLEX AND THE SHALLOW-WATER SPECIES COMPLEX

(Values are in Metric Tons)

Season Shallow-water Deep-water Total
JAN. 20MAT. BL i r bbbt 500 100 600
APE. L=JUL 3 bRt e r e bt n e 100 300 400
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TABLE 6.—FINAL 1999 APPORTIONMENT OF PACIFIC HALIBUT PSC TRAWL LIMITS BETWEEN THE TRAWL GEAR DEEP-
WATER SPECIES COMPLEX AND THE SHALLOW-WATER SPECIES COMPLEX (VALUES ARE IN METRIC TONS)—Continued

Season Shallow-water Deep-water Total
L B ST = T o T 1O SO P TR UUPRTURUPRNt 200 400 600
Subtotal
JAN. 20—SEP. B0 .ttt bbbttt h ettt b ettt e b naeeenee s 800 800 1,600
[ Lo o e I T T o 3 O PP PPUR P PPPPPTTPPPPPPPPPPPPPRE 400
10 ] = LSO BT UUPP ROURRTOUPRRPRRN 2,000

No apportionment between shallow-water and deep-water fishery complexes during the 4th quarter.

The Council recommended that the
revised halibut discard mortality rates
recommended by the IPHC be adopted
for purposes of monitoring halibut
bycatch mortality limits established for
the 1999 groundfish fisheries. NMFS
concurs with the Council’s
recommendation. Most of the IPHC’s
assumed halibut mortality rates were
based on an average of mortality rates
determined from NMFS observer data
collected during 1996 and 1997. For
fisheries where a steady trend from 1994
to 1997 towards increasing or
decreasing mortality rates was observed,
the IPHC recommended using the most

recent year’s observed rate. Rates for
1996 and 1997 were lacking for some
fisheries, so rates from the most recent
years were used. For fisheries where
insufficient mortality data are available,
the mortality rate of halibut caught in
the Pacific cod fishery for that gear type
was recommended as a default rate. The
majority of the assumed mortality rates
recommended for 1999 differ slightly
from those used in 1998, except for the
hook-and-line Pacific cod fishery
discard mortality rate, which increased
to 16 percent for 1999 from 12 percent
in 1998. The Council recommended that
a sector specific discard mortality rate

be used for the catcher vessel and the
catcher/processor vessel fleets in the
trawl flathead sole fishery. The
recommended rates for hook-and-line
targeted fisheries range from 9 to 16
percent. The recommended rates for
most trawl targeted fisheries are
unchanged or lower than those used in
1998 and range from 55 to 76 percent.
The recommended rate for all pot
targeted fisheries is 6 percent, a
decrease from that used in 1998. The
1999 assumed halibut mortality rates are
listed in Table 7.

TABLE 7.—1999 ASSUMED PACIFIC HALIBUT MORTALITY RATES FOR VESSELS FISHING IN THE GULF OF ALASKA
[Listed values are percent of halibut bycatch assumed to be dead]

Gear and target Mortality rate

Hook-and-Line:

[>T o oo Yo I PP OTTPPPRR 16

Rockfish 9

(@ T ] o =Tt (=L TSP P PP UUPP R PPPPO 16
Trawl:

[T 11 0=T g oo ]| o Yo S OO PP P UPPPRTUPP 76

Rockfish .....cccoeeviinenns 64

Shallow-water flatfish ... 71

Pacific cod ........cccuvennne 66

DEEP-WALET FIALISI ... ettt ettt e ettt e et bt e e s te e e e oa b et e ook bt e e e kb £ e e oAb e e e e eREe e e e eRE e e e e ahe et e anbe e e e anbeeeennreeean 66

Flathead sole

(O 1 (o g LT Y=Y Y= [PPSO PPPPR 58
Catcher/processing vessels 74

REX SOIE .. 55

Bottom pollock 73

Atka mackerel 57

Sablefish ........... 71

Other species 66
Pot:

[>T o oo Yo [ PR PRSSTPPPRR 6

(O =T Y o= 1= SRS 6

Small Entity Compliance Guide

The following information satisfies
the Small Business Regulatory
Enforcement Fairness Act of 1996,
which requires a plain language guide to
assist small entities in complying with
this rule. This rule announces the final
1999 harvest specifications and
associated management measures for the
groundfish fishery of the Gulf of Alaska.

This action affects all fishermen who
participate in the GOA fishery. NMFS
will announce closures of directed
fishing in the Federal Register and in
information bulletins released by the
Alaska Region when the announced
TAC specifications or apportionments
thereof have been reached. Affected
fishermen should keep themselves
informed of such closures.

Classification

This action is authorized under 50
CFR 679.20 and is exempt from review
under E.O. 12866.

Pursuant to section 7 of the
Endangered Species Act, NMFS has
completed a consultation on the effects
of the pollock and Atka mackerel
fisheries on listed species, including the
Steller sea lion, and designated critical
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habitat. The biological opinion prepared
for this consultation, dated December 3,
1998, and revised December 16, 1998,
concluded that the pollock fisheries in
the BSAI and the GOA jeopardize the
continued existence of Steller sea lions
and adversely modify their designated
critical habitat. The biological opinion
contains RPAs to mitigate the adverse
impacts of the pollock fisheries on
Steller sea lions. Specific measures
necessary to implement the RPAs were
discussed at the December Council
meeting and were implemented by
NMPFS through emergency rulemaking
effective January 20, 1999 (64 FR 3437,
January 22, 1999), prior to the start of
the 1999 GOA pollock fishery. This final
rule establishes harvest specifications in
accordance with those mitigation
measures as required by the RPAs on
December 3, 1998, and revised on
December 16, 1998, for the 1999 GOA
pollock fishery. The emergency rule
expires on July 19, 1999. The Council
will make recommendations to NMFS
on final mitigation measures for 1999
during its June meeting, and NMFS will
promulgate subsequent rulemaking to
implement all reasonable and prudent
alternatives that NMFS determines are
necessary to avoid jeopardy to the
Steller sea lion and adverse
modifications of its critical habitat for
the remainder of the 1999 fishing year.
That action may result in changes to the
final specifications.

NMFS prepared an initial regulatory
flexibility analysis (IRFA) pursuant to
the Regulatory Flexibility Act that
describes the impact the 1999 harvest
specifications may have on small
entities. Comments were solicited on
the IRFA, however, none were received.
NMFS has prepared a final regulatory
flexibility analysis which analyzes the
new TAC levels, this is needed because
the Council has recommended new TAC
amounts, based on updated survey and
stock assessment information, for the
final 1999 specifications. A copy of this
analysis is available from NMFS (see
ADDRESSES). Based on the number of
vessels that caught groundfish in 1997,
the number of fixed gear and trawl
catcher vessels expected to be operating
as small entities in the 1999 GOA
groundfish fishery is 1,242.

NMFS analyzed a range of alternative
harvest levels for the GOA. The
preferred alternative would allow the
GOA groundfish fisheries to continue
under final specifications set at 1999
levels until the total allowable catch
(TAC) is harvested or until the fishery
is closed due to attainment of a PSC
limit, or for other management reasons.
Under the preferred alternative, the
1999 TACs would be based on the most

recent scientific information as
reviewed by the Plan Teams, SSC, AP,
and Council and which includes public
testimony and comment from the
October and December Council
meetings and those comments sent to
NMFS on the proposed specifications.
The preferred alternative also achieves
QY while preventing overfishing. Small
entities would receive the maximum
benefits under this alternative, in that
they will be able to harvest target
species and species groups at the
highest available level based on stock
status and ecosystem concerns.

The alternative that would have the
greatest immediate economic benefit to
small entities would set the sum of the
TACs at the maximum QY level.
However, this alternative would not
achieve the maximum long-term benefit
in that it could result in overfishing and
could lead to overfished stocks. Another
alternative that was analyzed, would
implement the 1998 TAC amounts for
1999. This would not be based on the
most recent scientific information, and
was also rejected.

No recordkeeping and reporting
requirements are implemented with this
final action. NMFS is not aware of any
other Federal rules which duplicate,
overlap or conflict with the final
specifications.

The establishment of differing
compliance or reporting requirements or
timetables, the use of performance
rather than design standards, or
exempting affected small entities from
any part of this action would not be
appropriate because of the nature of this
action.

Authority: 16 U.S.C. 773 et seq. 16 U.S.C.
1801 et seq., and 16 U.S.C. 3631 et seq.

Dated: March 5, 1999.

Andrew A. Rosenberg,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-6028 Filed 3-8-99; 1:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 990304063-9063-01; I.D.
121098D]

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands; Final 1999 Harvest
Specifications for Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Final 1999 harvest
specifications for groundfish; associated
management measures; apportionment
of reserves; request for comments.

SUMMARY: NMFS announces final 1999
harvest specifications and prohibited
species bycatch allowances for the
groundfish fishery of the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
establish harvest limits and associated
management measures for groundfish
for the 1999 fishing year and to
accomplish the goals and objectives of
the Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area (FMP). The
intended effect of this action is to
conserve and manage the groundfish
resources in the BSAI.
DATES: The final 1999 harvest
specifications, associated management
measures, and apportionment of
reserves are effective at 1200 hrs, Alaska
local time (A.l.t.), March 8, 1999
through 2400 hrs, A.l.t., December 31,
1999. Comments on the apportionment
of reserves must be received by March
26, 1999.
ADDRESSES: The final Environmental
Assessment and Final Regulatory
Flexibility Analysis prepared for the
1999 Total Allowable Catch
Specifications may be obtained from the
Sustainable Fisheries Division, Alaska
Region, NMFS, P.O. Box 21668, Juneau,
AK 99802-1668, Attn: Lori Gravel, or by
calling 907-586-7229. Comments on the
apportionment of reserves may be sent
to Sue Salveson, Assistant Regional
Administrator for the Sustainable
Fisheries Division, at the same address.
The Final 1999 Stock Assessment and
Fishery Evaluation (SAFE) report, dated
November 1998, is available from the
North Pacific Fishery Management
Council, West 4th Avenue, Suite 306,
Anchorage, AK 99510-2252 (907-271—
2809).
FOR FURTHER INFORMATION CONTACT:
Shane Capron, 907-586—7228 or
shane.capron@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background for the 1999 Harvest
Specifications

Groundfish fisheries in the BSAI are
governed by Federal regulations at 50
CFR part 679 that implement the FMP.
The Council prepared the FMP, and
NMPFS approved it under the Magnuson-
Stevens Fishery Conservation and
Management Act. General regulations
governing U.S. fisheries also appear at
50 CFR part 600.
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The FMP and its implementing
regulations require NMFS, after
consultation with the Council, to
specify annually the total allowable
catch (TAC) for each target species and
the “other species” category, the sum of
which must be within the optimum
yield range of 1.4 million to 2.0 million
mt (8§ 679.20(a)(1)(i)). Regulations at
§679.20(c)(3) further require NMFS to
consider public comment received on
proposed annual TACs and
apportionments thereof and on
proposed prohibited species catch (PSC)
allowances and to publish final
specifications in the Federal Register.
The final specifications set forth in
Tables 1 through 8 of this action satisfy
these requirements. For 1999, the sum
of the TACs is 2 million mt. Tables 9
through 11 specify harvest limitations
for the catcher/processors listed in
section 208(e) (1) through (20) of the
American Fisheries Act (AFA) (Division
C, title 1l of the Omnibus Consolidated
and Emergency Supplemental
Appropriations Act, 1999: Public Law
No. 105-277).

The proposed BSAI groundfish
specifications and prohibited species
bycatch allowances for the groundfish
fishery of the BSAI were published in
the Federal Register on December 30,
1998 (63 FR 71867). Comments were
invited and accepted through January
25, 1999. NMFS received one comment
on the proposed specifications. This
comment, as well as comments
submitted on Amendments 51/51
regarding economic impacts of the
inshore offshore allocation, are
summarized and responded to in the
Response to Comments section. Public
consultation with the Council occurred
during the December 1998 Council
meeting in Anchorage, AK. After
considering public comments received,
as well as biological and economic data
that were available at the Council’s
December meeting, NMFS is
implementing the final 1999 groundfish
specifications as recommended by the
Council.

Regulations at § 679.20(c)(2)(ii)
establish interim amounts of each
proposed initial TAC (ITAC) and

allocations thereof and proposed PSC
allowances established under §679.21
that become available at 0001 hours
A.Lt, January 1 and remain available
until superseded by the final
specifications. NMFS published the
interim 1999 groundfish harvest
specifications in the Federal Register on
January 4, 1999 (64 FR 50). The interim
TACs for pollock and Atka mackerel
were revised by subsequent rulemaking
effective January 20, 1999 (64 FR 3437
and 64 FR 3446, respectively).
Regulations at § 679.20(c)(2)(ii) do not
provide for an interim specification
either for the hook-and-line and pot gear
sablefish community development
qguota (CDQ) reserve or for sablefish
managed under the Individual Fishing
Quota management plan. The final 1999
groundfish harvest specifications and
prohibited species bycatch allowances
contained in this action supersede the
interim 1999 specifications.

Acceptable Biological Catch (ABC) and
TAC Specifications

The Council, its Advisory Panel (AP),
and its Scientific and Statistical
Committee (SSC) reviewed current
biological information about the
condition of groundfish stocks in the
BSAI at their October and December
1998 meetings. This information was
compiled by the Council’s Plan Team
and is presented in the final 1999 SAFE
report for the BSAI groundfish fisheries,
dated November 1998. The SAFE report
contains a review of the latest scientific
analyses and estimates of each species’
biomass and other biological
parameters, as well as summaries of the
available information on the BSAI
ecosystem and the economic condition
of groundfish fisheries off Alaska. From
these data and analyses, the Plan Team
estimates an ABC for each species or
species category.

The ABC amounts adopted by the
Council for the 1999 fishing year are
based on the best available scientific
information, including projected
biomass trends, information on assumed
distribution of stock biomass, and
revised technical methods used to
calculate stock biomass. In general, the

development of ABC and overfishing
levels involves sophisticated statistical
analyses of fish populations and is
based on a successive series of six
levels, or tiers, of reliable information
available to fishery scientists. Details of
the Plan Team’s recommendations for
1999 overfishing and ABC amounts for
each species are provided in the final
1999 SAFE report.

At its October 1998 meeting, the SSC,
AP, and Council reviewed the Plan
Team’s preliminary recommendations
for 1999 proposed ABC amounts. The
preliminary ABCs for each species for
1999 and other biological data from the
September 1998 draft SAFE report were
provided in the discussion supporting
the proposed 1999 specifications (63 FR
71867, December 30, 1998). Based on
the SSC’s comments concerning
technical methods and on new
biological data not available in
September, the Plan Team revised its
ABC recommendations in the final
SAFE report. The revised ABC
recommendations were again reviewed
and endorsed by the SSC, AP, and
Council at their December 1998
meetings. The final ABCs as adopted by
the Council are listed in Table 1.

The final TAC recommendations were
based on the ABCs as adjusted for other
biological and socioeconomic
considerations, including maintaining
the sum of the TACs in the required
optimum (OY) range of 1.4 million to
2.0 million mt. The Council utilized the
AP’s TAC recommendations as a
starting point while also considering
individual stock vulnerability and
ecosystem level concerns brought forth
by the Plan Team and the SSC. None of
the Council’s recommended TACs for
1999 exceeds the final ABC for any
species category. Therefore, NMFS finds
that the recommended TACs are
consistent with the biological condition
of groundfish stocks.

Table 1 lists the 1999 ABC, TAC,
ITAC, and CDQ reserve amounts,
overfishing levels, and initial
apportionments of groundfish in the
BSAI. The apportionment of TAC
amounts among fisheries and seasons is
discussed below.

TABLE 1.—1999 ACCEPTABLE BIOLOGICAL CATCH (ABC), TOTAL ALLOWABLE CATCH (TAC), INITIAL TAC (ITAC), CDQ
RESERVE ALLOCATION, AND OVERFISHING LEVELS OF GROUNDFISH IN THE BERING SEA AND ALEUTIAN ISLANDS AREA

(BSAI)1
[All amounts are in metric tons]
Species Area Ov?er}f\i/sétring ABC TAC ITAC?2 CDQ reserve 3
POlOCK# .o Bering Sea (BS) .. 1,720,000 992,000 992,000 892,800 99,200
Aleutian Islands 31,700 23,800 2,000 1,800 200
(Al).
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TABLE 1.—1999 ACCEPTABLE BIOLOGICAL CATCH (ABC), TOTAL ALLOWABLE
RESERVE ALLOCATION, AND OVERFISHING LEVELS OF GROUNDFISH IN THE BERING SEA AND ALEUTIAN ISLANDS AREA

(BSAIl)1—Continued

[All amounts are in metric tons]

CATCH (TAC), INITIAL TAC (ITAC), CDQ

Species Area Ov?gllserlung ABC TAC ITAC?2 CDQ reserve3

Bogoslof District .. 21,000 15,300 1,000 900 100

Pacific cod ....ccccevviieeiie s BSAl oo, 264,000 177,000 177,000 150,450 13,275
Sablefish® ......cooeeeiiiii, BS e 2,090 1,340 1,340 569 184
Al e, 2,890 1,860 1,380 293 232

Atka mackerel ........cccccceeiiiiiiiiienennn.. Total ..ccveevieeee. 148,000 73,300 66,400 56,440 4,980
Western Al ........... 30,700 27,000 22,950 2,025

Central Al ............ 25,600 22,400 19,040 1,680

Eastern AI/BS ...... 17,000 17,000 14,450 1,275

Yellowfin sole .......ccooeeevieieeiiiciinee BSAl ..o 308,000 212,000 207,980 176,783 15,598
Rock sole o | BSAL i, 444,000 309,000 120,000 102,000 9,000
Greenland turbot ...........cccceeeeeiiiiinnns Total ..ccvvvveeeees 29,700 14,200 9,000 7,651 674
BS . 9,514 6,030 5,126 452

Al i | e, 4,686 2,970 2,525 222

Arrowtooth flounder ............ccccvveenenn. BSAl .o, 219,000 140,000 134,354 114,201 10,076
Flathead sole ........... BSAl ..o 118,000 77,300 77,300 65,705 5,797
Other flatfish® .......... BSAl .o, 248,000 154,000 154,000 130,900 11,550
Pacific ocean perch .........ccccoceveien. BS . 3,600 1,900 1,400 1,190 105
Al Total ................ 19,100 13,500 13,500 11,476 1,011

Western Al ........... 6,220 6,220 5,287 466

Central Al ............ 3,850 3,850 3,273 288

Eastern Al ............ 3,430 3,430 2,916 257

Other red rockfish7 .........ccccceovevviees | BS i, 267 267 227 20
Sharpchin/Northern .........cccoocvevivces | Al i, 4,230 4,230 3,596 317
Shortraker/rougheye ........cccccoeeevvvnee | Al i 965 965 821 72
Other rockfish 8 369 369 314 27
685 685 583 51

SQUIT e 2,620 1,970 1,970 1,675 ©)
Other species 10 129,000 32,860 32,860 27,931 2,464
10 ] = USRS 3,719,391 2,247,846 2,000,000 1,748,305 174,933

1These amounts apply to the entire Bering Sea (BS) and Aleutian Islands (Al) Subarea unless otherwise specified. With the exception of pol-
lock and for the purpose of these specifications, the Bering Sea subarea includes the Bogoslof District.
2Except for pollock and the portion of the sablefish TAC allocated to hook-and-line and pot gear, 15 percent of each TAC is put into a reserve.

The ITAC for each species is the remainder of the TAC after the subtraction of these reserves.

3 Except for pollock and the hook-and-line or pot gear allocation of sablefish, one half of the amount of the TACs placed in reserve, or 7.5 per-
cent of the TACs, is designated as a CDQ reserve for use by CDQ participants (see §679.31(a)(1)). Fifteen percent of the groundfish CDQ re-
serve established for arrowtooth flounder and “other species” is allocated to a non-specific CDQ reserve found at § 679.31(g).

4Ten percent of the pollock TAC is allocated to the pollock CDQ fishery under paragraph 206(a) of the AFA. The pollock ITAC is equal to the
TAC minus the CDQ allocation. Under authority of the AFA, NMFS is allocating 6 percent of the pollock ITAC as an incidental catch allowance
(see section 206(b) of the AFA). NMFS, under regulations at §679.20(a)(5)(i)(B), allocates zero mt of pollock to nonpelagic trawl gear. This ac-
tion is based on the Council’s intent to prohibit the use of nonpelagic trawl gear in 1999 because of concerns of unnecessary incidental catch
with bottom trawl gear in the pollock fishery.

5Regulations at §679.20(b)(1) do not provide for the establishment of an ITAC for the hook-and-line and pot gear allocation for sablefish. The
ITAC for sablefish reflected in Table 1 is for trawl gear only. Twenty percent of the sablefish TAC allocated to hook-and-line gear or pot gear is
reserved for use by CDQ participants (see §679.31(c)).
6 “Other flatfish” includes all flatfish species, except for Pacific halibut (a prohibited species), flathead sole, Greenland turbot, rock sole, yellow-

fin sole, and arrowtooth flounder.

7“Other red rockfish” includes shortraker, rougheye, sharpchin, and northern rockfish.
8“Other rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, sharpchin, northern, shortraker, and

rougheye rockfish.

9 A final rule effective on January 21, 1999, was published in the FEDERAL REGISTER on January 26, 1999 (64 FR 3877) which removes squid

from the CDQ program.

10“Other species” includes sculpins, sharks, skates and octopus. Forage fish, as defined at §679.2, are not included in the “other species”

category.

Reserves and the Incidental Catch
Allowance for Pollock

Regulations at § 679.20(b)(1)(i) require

that 15 percent of the TAC for each

target species or species group, except

for the hook-and-line and pot gear

allocation of sablefish, be placed in a

non-specified reserve. The AFA

supersedes this provision for pollock by

requiring that the 1999 TAC for this

species be fully allocated among the

CDQ program, incidental catch
allowance, and inshore, catcher/

processor, and mothership directed
fishery allowances.

With the exception of squid,
regulations at § 679.20(b)(1)(iii) require

that one half of each TAC amount
placed in the non-specified reserve be

allocated to the groundfish CDQ reserve
and that 20 percent of the hook-and-line

and pot gear allocation of sablefish be

allocated to the fixed gear sablefish CDQ
reserve. Section 206(a) of the AFA
requires that 10 percent of the pollock
TAC be allocated to the pollock CDQ
reserve. With the exception of the hook-
and-line and pot gear sablefish CDQ
reserve, the CDQ reserves are not further
apportioned by gear. Regulations at
8679.21(e)(1)(i) also require that 7.5
percent of each PSC limit, with the
exception of herring, be withheld as a
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PSQ reserve for the CDQ fisheries.
Regulations governing the management
of the CDQ and PSQ reserves are set
forth at §§679.30 and 679.31.

Under section 206(b) of the AFA,
NMFS is specifying a pollock incidental
catch allowance of 6 percent of the
pollock TAC after subtraction of the 10
percent CDQ reserve. This allowance
was determined based on an
examination of the incidental catch of
pollock in non-pollock target fisheries
from 1994 through 1997. During this 4-
year period, the incidental catch of
pollock as a percentage of the TAC

to a high of 6.3 percent in 1997 with a
4-year average of 5.6 percent. NMFS
acknowledges that the incidental catch
of pollock in other fisheries declined in
1998 to about 3 percent of the TAC,
possibly as a result of new mandatory
retention and utilization standards for
this species (§679.27). However, NMFS
believes that a 6-percent incidental
catch allowance is needed for 1999 in
order to effectively manage the fishery
without exceeding the overall TAC for
pollock.

The Administrator, Alaska Region,
NMFS (Regional Administrator) has

the species listed in Table 2 need to be
supplemented from the non-specified
reserve because U.S. fishing vessels
have demonstrated the capacity to
harvest their full TAC allocations.
Therefore, in accordance with
§679.20(b)(3), NMFS is apportioning
the amounts shown in Table 2 from the
nonspecified reserve to increase the
ITAC to an amount that is equal to TAC
minus CDQ reserve. A release of a
portion of the pollock incidental catch
allowance is discussed separately
below.

ranged from a low of 4.9 percent in 1996 determined that the ITACs specified for

TABLE 2.—APPORTIONMENT OF RESERVES TO ITAC CATEGORIES

Species—area or subarea

Atka mackerel—Western Aleutian Islands
Atka mackerel—Central Aleutian Islands
Atka mackerel—Eastern Aleutian Is. & Bering Sea subarea ....
Pacific ocean perch—Western Aleutian Islands
Pacific ocean perch—Central Aleutian Islands
Pacific ocean perch—Eastern Aleutian Islands ...

Pacific COO—BSAI ...t
Shortraker/rougheye rockfish—Aleutian Islands
Sharpchin/Northern rockfiSh—Aleutian ISIANAS ..........oooiiiiiii et saee e

Reserve Final ITAC
amount (mt) (mt)
2,025 24,975
1,680 20,720
1,275 15,725
466 5,753
288 3,561
257 3,173
13,275 163,725
72 893
317 3,913
19,655 242,438

Apportionment of Pollock TAC to
Vessels Using Nonpelagic Trawl Gear

Regulations at § 679.20(a)(5)(i)(B)
authorize NMFS, in consultation with
the Council, to limit the amount of
pollock that may be taken in the
directed fishery for pollock using
nonpelagic trawl gear. At its June 1998
meeting, the Council adopted
management measures that, if approved
by NMFS, would prohibit the use of
nonpelagic trawl gear in the directed
fishery for pollock and reduce specified
prohibited species bycatch limits by
amounts equal to anticipated savings in
bycatch or bycatch mortality that would
be expected from this prohibition.

At its December 1998 meeting, NMFS
informed the Council that the proposed
prohibition on the use of nonpelagic
trawl gear in the BSAI pollock fishery
will not be effective in time for the 1999
pollock A season fishery that started on
January 20. Therefore, the Council
recommended that none of the BSAI
pollock TAC be allocated to the directed
fishery for pollock with nonpelagic
trawl gear. NMFS concludes that this
action is necessary to reduce
unnecessary bycatch of PSC and
incidental catch of other groundfish
species in the 1999 pollock fishery and
to carry out the Council’s intent for this
fishery.

Pollock Allocations Under the AFA

Section 206(a) of the AFA requires
that 10 percent of the BSAI pollock TAC
be allocated as a directed fishing
allowance to the CDQ program. The
remainder of the BSAI pollock TAC,
after the subtraction of an allowance for
the incidental catch of pollock by
vessels, including CDQ vessels,
harvesting other groundfish species, is
allocated as follows: 50 percent to
catcher vessels harvesting pollock for
processing by the inshore component,
40 percent to catcher/processors and
catcher vessels harvesting pollock for
processing by catcher/processors in the
offshore component, and 10 percent to
catcher vessels harvesting pollock for
processing by motherships in the
offshore component.

The AFA also contains three specific
requirements concerning pollock and
pollock allocations. First, section 210(c)
of the AFA requires that not less than
8.5 percent of the pollock allocated to
vessels for processing by offshore
catcher/processors be available for
harvest by offshore catcher vessels listed
in section 208(b) harvesting pollock for
processing by offshore catcher/
processors listed in section 208(e).
These amounts are listed in Table 3.
Second, paragraph 210(e)(1) prohibits
any individual, corporation, or other
entity from harvesting a total of more

than 17.5 percent of the pollock
available to be harvested in the directed
pollock fishery. For 1999, based on a
TAC of 992,000 mt, this limit is 173,600
mt. Third, paragraph 208(e)(21) of the
AFA specifies that catcher/processors
qualifying to fish for pollock under this
paragraph are prohibited from
harvesting in the aggregate a total of
more than one-half (0.5) percent of the
pollock allocated to vessels for
processing by offshore catcher/
processors.

Implementation of Steller Sea Lion
Conservation Measures

On January 22, 1999, NMFS
published an emergency interim rule
(64 FR 3437), implementing reasonable
and prudent alternatives to avoid the
likelihood that the pollock fisheries off
Alaska will jeopardize the continued
existence of the western population of
Steller sea lions or adversely modify
their critical habitat. The emergency
rule, effective January 20, 1999, through
July 19, 1999, implements three types of
management measures for the pollock
fisheries in the BSAI: (1) measures to
temporarily disperse fishing effort, (2)
measures to spatially disperse fishing
effort, and (3) pollock trawl exclusion
zones around important Steller sea lion
rookeries and haulouts.
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The Council, as part of its emergency
rule, recommended that NMFS close the
entire Aleutian Islands Subarea to
directed fishing for pollock and that the
pollock TAC for the Aleutian Islands
subarea be reduced to 2,000 mt to
provide for incidental catch of pollock
by vessels participating in other
groundfish fisheries (see Table 1).

Emergency interim regulations at
§8679.20(a)(5)(i)(C) and 679.23(e)(4)
apportion the pollock ITAC in the BSAI
for the inshore and catcher/processor
sectors into four seasonal allowances as
follows: Al season, January 20 through
February 15, 27.5 percent; A2 season,
February 20 through April 15, 12.5
percent; B season, August 1 through
September 15, 30 percent; C season,
September 15 until November 1, 30
percent (see Table 3 below). The
mothership sector has a combined Al-
A2 seasonal allowance beginning on
February 1 and ending on April 15,
equal to 40 percent of the pollock
allocation to this sector. The mothership
B and C seasonal apportionments are
equal to those of the inshore and
catcher/processor sectors. The Council
recommended that the CDQ pollock
reserve be apportioned into two
seasonal allowances: A season, January
20 through April 15, 45 percent of the

CDQ reserve for pollock; B season, April
15 through December 31, 55 percent of
the CDQ reserve for pollock.

Under the emergency rule, overages
and underages of seasonal TAC
apportionments are “‘rolled over’” to
subsequent fishing seasons during the
same year, except that the combined
fishing activities of all sectors during a
fishing season may not exceed 30
percent of the annual TAC and
limitations on harvest within critical
habitat.

The Regional Administrator has
determined that a portion of the pollock
incidental catch allowance equal to
7,142 mt should be apportioned to the
directed fishery in the Bering Sea
subarea for the A season only. The
amount of pollock apportioned in effect
reduces the combined A1-Az2 incidental

catch allowance for pollock to 4 percent.

This is required to allow for the
maximum harvest of the pollock TAC
within the seasonal harvest limitations
of the emergency rule (64 FR 3437),
which prohibits apportioning amounts
of pollock into the B or C seasons that
would cause any seasonal harvest to
exceed 30 percent of the annual pollock
TAC. Due to concerns over the
unpredictability of the 1999 pollock
fishery, NMFS at this time is not
apportioning any of the B or C

incidental catch allowances. However,
NMFS may adjust these specifications if
the remaining pollock incidental catch
allowance appears to be in excess of
anticipated catch in non-pollock
groundfish fisheries and an
apportionment is necessary to allow for
maximum harvest of the pollock TAC.
Conversely, NMFS may determine that
the incidental catch allowance must be
increased to fully account for the
incidental catch of pollock in non-
pollock directed groundfish fisheries.
Any adjustments to the 1999 pollock
incidental catch allowance will be
accompanied under separate rulemaking
that NMFS must pursue to provide for
management of pollock during the B
and C seasons.

The management measures contained
in the emergency rule are effective
through July 19, 1999. NMFS anticipates
extending these provisions an
additional 180 days upon
recommendation by the Council with
additional modifications as required by
the Biological Opinion on the pollock
and Atka mackerel fisheries dated
December 3, 1998, and revised
December 16, 1998. Consequently, these
final specifications may be further
amended to comport with future
emergency rulemaking.

TABLE 3.—SEASONAL ALLOWANCES OF THE INSHORE, CATCHER/PROCESSOR, MOTHERSHIP, AND CDQ COMPONENT
ALLOCATIONS OF PoLLOCK TAC AMOUNTS 1

[All amounts are in metric tons]

Seasonal Apportionments
Sector 1999 TAC A-12 A-23
B4 C5
Total CH limit Total CH limit

Bering Sea Subarea ...........cccceevveeeninnnnn 992,000 | .iveviiieeiiiieens | rreesiireenines | eevriresneeeenies | eeesnreeesnnreenns | rreeseeneennenes | onneeesneeessnnne

Inshore 423,187 117,850 682,495 53,568 737,498 125,885 125,885

Offshore C/IPS7 .....oovvevieiiieiieeen, 338,550 94,280 37,712 42,855 17,142 100,708 100,708

Catch by C/PS ...coooeeiiiiiiie, 309,773 86,266 92,148 92,148

Catch by CVs .....ccooevvene 28,777 8,014 8,560 8,560

Sec. 208(e)(21) 8 1,693 685 504 504

Mothership® ............. 84,637 34,284 25,177 25,177

Incidental catcho .... G707 2 T S U B I I R

CDQ i, 99,200 44,640 54,560 | .ooovveiiiaiinns
Aleutian Islands 12 ............cccceciiiieeeeeeinns 2,000
INShOre ..o 846
Offshore C/Ps ......cccccu. 676
Catch by C/Ps 619
Catch by CVs 57
Mothership .......cccocvenee. 169
Incidental catch . 109
CDQ e 200
Bogoslof District 12 1,000
Inshore .............. 423
Offshore C/Ps ... 338
Catch by C/PS ...cccovciiiiciiicii 309
Catch by CVS ..o 28
Mothership . 84
Incidental catch .........c.ccccovvevveveeennen. 55
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TABLE 3.—SEASONAL ALLOWANCES OF THE INSHORE, CATCHER/PROCESSOR, MOTHERSHIP, AND CDQ COMPONENT
ALLOCATIONS OF PoLLock TAC AMOUNTS 1—Continued
[All amounts are in metric tons]

Seasonal Apportionments

Sector 1999 TAC A-12 A-23

B4 C5

Total CH limit Total CH limit

100

1 After subtraction for the CDQ reserve and the incidental catch allowance, the pollock TAC is allocated as follows: inshore component—50
percent, catcher/processor component—40 percent, and mothership component—10 percent. Under section 206(a) of the AFA, the CDQ reserve
for pollock is 10 percent. NMFS, under regulations at §679.20(a)(5)(i)(B), allocates zero mt of pollock to nonpelagic trawl gear. This action is
based on the Council’s intent to prohibit the use of nonpelagic trawl gear in 1999 because of concerns of unnecessary incidental catch with bot-

tom trawl gear in the pollock fishery. Amounts are in metric tons.

2 January 20 through February 15.

3 February 20 through April 15.

4 August 1 through September 15.

5 September 15 through November 1.

6 Under the emergency rule (64 FR 3437), NMFS will close the Critical Habitat (CH)/CVOA conservation zone to inshore vessels greater than
99 ft (30.4 m) LOA while maintaining a sufficient CH/CVOA allowance to support fishing activities by inshore catcher vessels under 99 ft (30.4 m)
LOA for the duration of the current opening. However, once the specified CH/CVOA limit is reached, all inshore vessels will be prohibited from
engaging in directed fishing for pollock inside the CH/CVOA conservation zone.

7Section 210(c) of the AFA requires that not less than 8.5 percent of the directed fishing allowance allocated to listed catcher/processors (C/
Ps) shall be available for harvest only by eligible catcher vessels (CVs) delivering to listed catcher/processors.

8The AFA requires that vessels described in section 208(e)(21) be prohibited from exceeding a harvest amount of one-half of one percent of
the directed fishing allowance allocated to vessels for processing by listed catcher/processors.

9The mothership sector has a single A season apportionment from February 1 through April 15, which is equal to 40 percent of its annual pol-

lock allocation.

10 The pollock incidental catch allowance is 6 percent of the TAC after subtraction of the CDQ reserve. However, an amount of the incidental
catch allowance in the Bering Sea Subarea (7,142 mt), is apportioned to the directed fishery, to reduce the A season incidental catch allowance

to 4 percent.

11The CDQ sector has two seasonal allocations, the first from January 20 through April 15 (45 percent of their annual CDQ reserve) and the
second from April 15 through December 31 (55 percent of their annual CDQ reserve). The CDQ sector can harvest its entire allocation within
designated critical habitat areas which are open for fishing.
12The Aleutian Islands Subarea and the Bogoslof District are closed to directed fishing for pollock. The amounts specified are for incidental
catch amounts only, and are not apportioned by season.

Allocation of the Atka Mackerel TAC

Due to concerns about the potential
impact of the Atka mackerel fishery on
Steller sea lions and their critical
habitat, NMFS published a final rule on
January 22, 1999 (64 FR 3446), which
implements temporal and spatial
changes in the Atka mackerel fisheries.
This rule divides the BSAI Atka
mackerel ITAC into two equal seasonal
allowances. The first allowance is made
available for directed fishing from
January 1 to April 15 (A season), and the
second seasonal allowance is made
available from September 1 to
November 1 (B season)(Table 4).
Additionally, fishing with trawl gear in
areas defined as Steller sea lion critical
habitat (see Table 1, Table 2, and Figure
4 to 50 CFR part 226), within the
Western and Central Aleutian Islands

subareas is prohibited during each Atka
mackerel season when specified
percentages of the TAC are harvested
within designated critical habitat areas.
In 1999, the specified catch percentage
is 65 percent of each seasonal allowance
for the Western Aleutian Islands and 80
percent of each seasonal allowance for
the Central Aleutian Islands. A Steller
sea lion critical habitat closure to
fishing with trawl gear within a district
will remain in effect until NMFS closes
Atka mackerel to directed fishing within
the same district.

For the Eastern Aleutian Islands and
Bering Sea subarea, no critical habitat
closures are established under the final
rule based on Atka mackerel catch
percentages inside critical habitat areas.
However, the final rule does include a
variety of changes to current critical
habitat designations in both time and

space within the Aleutian Islands
District. See the final rule published on
January 22, 1999 (64 FR 3446), for a
detailed description of regulatory
changes to the Atka mackerel fishery.

Under §679.20(a)(8), up to 2 percent
of the Eastern Aleutian Islands district
and the Bering Sea subarea Atka
mackerel ITAC may be allocated to the
jig gear fleet. The amount of this
allocation is determined annually by the
Council based on several criteria,
including the anticipated harvest
capacity of the jig gear fleet. At its
December 1998 meeting, the Council
recommended that 1 percent of the Atka
mackerel TAC in the Eastern Aleutian
Islands district/Bering Sea subarea be
allocated to the jig gear fleet. Based on
an ITAC of 15,725 mt, the jig gear
allocation is 157 mt.

TABLE 4.— 1999 SEASONAL AND SPATIAL APPORTIONMENTS, GEAR SHARES, AND CDQ RESERVE OF THE BSAI ATKA

MACKEREL TAC,12
[All amounts are in metric tons]

Seasonal apportionment 3
CDQ A season#4 B season®
Subarea and component TAC reserve ITAC
CH CH
Total limit & Total limit &
Western Aleutian ISIands .........cccoooviriienieiie e 27,000 2,025 24,975 | 12,487 8,117 | 12,487 8,117
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TABLE 4.— 1999 SEASONAL AND SPATIAL APPORTIONMENTS, GEAR SHARES, AND CDQ RESERVE OF THE BSAI ATKA
MACKEREL TAC,12—Continued
[All amounts are in metric tons]

Seasonal apportionment3

CDQ A season4 B season®
Subarea and component TAC reserve ITAC
CH CH
Total limit & Total limit &

Central Aleutian Islands
Eastern AI/BS subarea? ..

1,680 20,720 | 10,360 10,360 8,288

Jig (1%)8 oovveeee. 157 | oo | oo | oo | e
ONET GEAN (99%) ..vveeeveeeveeeeeeeeeeeeeeeeeeereeseeeeeesseesseeeeeeeeessseesereeneee | eeeeeercenes | eeversereon 15,568 | 7,784 7,784 | oo
TOUAL oot ee e eee e 66,400 | 4,980 | 61,420 | 30,631 | .coovrcrernens 30,631 | cocovrern,

1The reserve has been released for Atka mackerel (see Table 2).

2 A final rule implementing changes to the Atka mackerel fishery was published in the FEDERAL REGISTER on January 22, 1999 (64 FR 3446).

3The seasonal apportionment of Atka mackerel is 50 percent in the A season and 50 percent in the B season.

4January 1 through April 15.

5 September 1 through November 1.

6 Critical habitat (CH) allowance refers to the amount of each seasonal allowance that is available for fishing inside CH (Table 1, Table 2, and
Figure 4 of 50 CFR part 226). In 1999, the percentage of each seasonal allowance available for fishing inside CH is 65 percent in the Western
Al and 80 percent in the Central Al. When these CH allowances are reached, critical habitat areas will be closed to trawling until NMFS closes
Atka mackerel to directed fishing within the same district.

7 Eastern Aleutian Islands District and Bering Sea subarea.

8 Regulations at §679.20 (a)(8) require that up to 2 percent of the Eastern Al area ITAC be allocated to the Jig gear fleet. The amount of this
allocation is 1 percent and was determined by the Council based on anticipated harvest capacity of the jig gear fleet. The jig gear allocation is
not apportioned by season.

Allocation of the Pacific Cod TAC December 1998 meeting, the Council Pacific halibut bycatch rates are low.
recommended seasonal allowances for Table 5 lists the 1999 allocations and
Under §679.20(a)(7), 2 percent of the  tne portion of the Pacific cod TAC seasonal apportionments of the Pacific
Pacific cod ITAC is allocated to vessels  glocated to the hook-and-line and pot  cod ITAC. Consistent with
using jig gear, 51 percent to vessels gear fisheries. The seasonal allowances  §679.20(a)(7)(iv)(C), any portion of the

using hook-and-line or pot gear, and 47 are authorized under §679.20(a)(7)(iv)  first seasonal allowance of the hook-
percent to vessels_u_smg trawl gear. The  and are based on the criteria set forth at ~ and-line and pot gear allocation that is
portion of the Pacific cod TAC allocated  §679.20(a)(7)(iv)(B). They are intended  not harvested by the end of the first

to trawl gear is further allocated 50 to provide for the harvest of Pacific cod  season will become available on
percent to catcher vessels and 50 when flesh quality and market September 1, the beginning of the third
percent to catcher/processors. At its conditions are optimum and when season.

TABLE 5.—1999 GEAR SHARES AND SEASONAL APPORTIONMENTS OF THE BSAI PAcIFic CoD TAC1

Seasonal apportionment
Gear Percent ITAC Sha[ﬁ]tl)TAC
Date Amount
B LT ST TUP PPV 2 3,275 | Jan 1-Dec 32 .....cccecveerienne 3,275
HOOK-&-liNE/POt QAN ......oovvviiiiiiiiii e 51 83,500 | Jan 1-Apr 302 ........cccceeeeee. 60,000

May 1-Aug 31 ....ccociveens 8,500

Sep 1-Dec 31 ....ccooeeviiinnne 15,000

TrAWE GBAT .ottt Jan 1-Dec 31 .....cccevvveiene 76,950
C.V. (B0%) vt sesnennes | v | 38475 | i
CIP (50%0) .ecvveveerieiierieiceee s sesnennes | v | 38475 | i
TOLAL o 25 |

1For Pacific cod in the BSAI, the reserve has been released (see Table 2).
2 Any unused portion of the first seasonal Pacific cod allowance specified for the Pacific cod hook-and-line or pot gear fishery will be reappor-
tioned to the third seasonal allowance.

Allocation of the Shortraker and Based on a final ITAC of 893 mt, the hook-and-line or pot gear types. Gear
Rougheye Rockfish TAC trawl allocation is 625 mt and the non- allocations of TACs are established as

Under §679.20(a)(9), the ITAC of trawl allocation is 268 mt. follows: Bering Sea subarea: Trawl gear,
shortraker rockfish and rougheye Sablefish Gear Allocation 50 percent; hook-and-line/pot gear, 50
rockfish specified for the Aleutian percent; and Aleutian Islands subarea:
Islands subarea is allocated 30 percent Regulations at § 679.20(a)(4) require Trawl gear, 25 percent; hook-and-line/
to vessels using non-trawl gear and 70 that sablefish TACs for the BSAI pot gear, 75 percent. Regulations at

percent to vessels using trawl gear. subareas be allocated between trawl and  §679.20(b)(1)(iii)(B) require that 20
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percent of the hook-and-line and pot
gear allocation of sablefish be reserved
as sablefish CDQ. Additionally,
regulations at § 679.20(b)(iii)(A) require

that 7.5 percent of the trawl allocation
of sablefish (one half of the reserve) be
withheld as groundfish CDQ reserve.
Gear allocations of the sablefish TAC

and CDQ reserve amounts are specified
in Table 6.

TABLE 6.—1999 GEAR SHARES AND CDQ RESERVE OF BSAI SABLEFISH TACS

Percent of Share of TAC
Subarea and gear TAC (mt) ITAC (mt)? CDQ reserve
Bering Sea:

TRAWI 2 ettt e e 50 670 569 50
Hook-&-line/pot gear3 .... 50 670 N/A 134
TOMAI e 100 1,340 569 184

Aleutian Islands:
TRAWIZ ettt e e 25 345 293 25
HOOK-&-liNE/POt QA3 .......ooiiiiiiiiiii e 75 1,035 N/A 207
1 ] - USRS 100 1,380 293 232

1Except for the sablefish hook-and-line and pot gear allocation, 15 percent of TAC is apportioned to reserve. The ITAC is the remainder of the

TAC after the subtraction of these reserves.

2For the portion of the sablefish TAC allocated to vessels using trawl gear, one half of the reserve (7.5 percent of the specified TAC) is re-

served for the multi-species CDQ program.

3 For the portion of the sablefish TAC allocated to vessels using hook-and-line or pot gear, 20 percent of the allocated TAC is reserved for use
by CDQ participants. Regulations in 8679.20(b)(1) do not provide for the establishment of an ITAC for sablefish allocated to hook-and-line or pot

gear.

Allocation of Prohibited Species Catch
(PSC) Limits for Halibut, Crab and
Herring

PSC limits for halibut are set in
regulations at §679.21(e). For the BSAI
trawl fisheries, the limit is 3,775 mt
mortality of Pacific halibut, and, for
non-trawl fisheries, the limit is 900 mt
mortality. PSC limits for crab and
herring are specified annually based on
abundance and spawning biomass.

For 1999, the PSC limit of red king
crab in Zone 1 for trawl vessels is
200,000 crab. Based on the criteria set
out at §679.21(e)(1)(ii), the number of
mature female red king crab was
estimated in 1998 to be above the
threshold of 8.4 million animals, and
the effective spawning biomass is
estimated to be 56 million pounds
(25,401 mt) (greater than the 55 million
pound (24,947 mt) threshold level).

The 1999 C. bairdi PSC limit for trawl
gear is 750,000 animals in Zone 1 and
1,878,000 animals in Zone 2. These
limits are based on the most recent
survey data from 1998 and on the
criteria set out at 8679.21(e)(1)(iii). In
Zone 1, C. bairdi abundance was
estimated to be greater than 150 million
and less than 270 million animals. In
Zone 2, C. bairdi abundance was
estimated to be less than 175 million
animals and, therefore, calculated at 1.2
percent of the abundance level of 156.6
million crabs, resulting in the limit of
1.878 million crabs.

Under §679.21(e)(1)(iv), the PSC limit
for C. opilio is based on total abundance
as indicated by the NMFS standard
trawl survey. The C. opilio PSC limit is
set at 0.1133 percent of the 1998 Bering
Sea abundance index, with a minimum

PSC of 4.5 million crab and a maximum
PSC of 13 million crab. Based on the
1998 survey estimate of 3.233 billion
crabs, the calculated limit would be
3,663,000 crabs. Because this limit falls
below the minimum level, the 1999 C.
opilio PSC limit is 4.5 million crabs.

Under §679.21(e)(1)(vi), the PSC limit
of Pacific herring caught while
conducting any trawl operation for
groundfish in the BSAI is 1 percent of
the annual eastern Bering Sea herring
biomass. NMFS’s best estimate of 1999
herring biomass is 168,512 mt. This
amount was derived using 1998 survey
data and an age-structured biomass
projection model developed by the
Alaska Department of Fish and Game.
Therefore, the herring PSC limit for
1999 is 1,685 mt.

Under §679.21(e)(1)(i), 7.5 percent of
each PSC limit specified for crab and
halibut is reserved as a PSQ reserve for
use by the groundfish CDQ program.
Regulations at § 679.21(e)(3) require the
apportionment of each trawl PSC limit
into PSC bycatch allowances for seven
specified fishery categories. Regulations
at §679.21(e)(4)(ii) authorize the
apportionment of the non-trawl halibut
PSC limit among five fishery categories.
The fishery bycatch allowances for the
trawl and non-trawl fisheries are listed
in Table 7.

Regulations at §679.21(e)(3)(ii)(B)
establish criteria under which NMFS
must specify an annual red king crab
bycatch limit for the Red King Crab
Savings Subarea (RKCSS). At its
December meeting, the Council adopted
a motion to limit the RKCSS to 30
percent of the total red king crab
allocated to the rock sole/flathead sole/

“other flatfish” fishery category. This
action is needed to optimize the
groundfish harvest relative to red king
crab bycatch.

Regulations at § 679.21(e)(4)(ii)
authorize the exemption of specified
non-trawl fisheries from the halibut PSC
limit. As in past years, the Council
recommended that pot gear, jig gear, and
the sablefish IFQ hook-and-line gear
fishery categories be exempt from
halibut bycatch restrictions because
these fisheries use selective gear types
that take comparatively few halibut. In
1998, total groundfish catch for the pot
gear fishery in the BSAI was
approximately 14,118 mt with an
associated halibut bycatch mortality of
about 43 mt. The 1998 groundfish jig
gear fishery harvested about 192 mt of
groundfish. Most vessels in the jig gear
fleet are less than 60 ft (18.3 m) length
overall and are exempt from observer
coverage requirements. As a result,
observer data are not available on
halibut bycatch in the jig gear fishery.
However, a negligible amount of halibut
bycatch mortality is assumed because of
the selective nature of this gear type and
the likelihood that halibut caught with
jig gear have a high survival rate when
released.

As in past years, the Council
recommended that the sablefish IFQ
fishery be exempt from halibut bycatch
restrictions because of the sablefish and
halibut IFQ program (subpart D of 50
CFR part 679). The IFQ program
requires that legal-sized halibut be
retained by vessels using hook-and-line
gear if a halibut IFQ permit holder is
aboard and is holding unused halibut
IFQ. This action results in lowered
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amounts of halibut discard in the calculated, but NMFS believes that it apportionments of PSC amounts. At its
fishery. In 1995, about 36 mt of halibut ~ would not be significantly different. December meeting, the Council

discard mortality was estimated for the Regulations at § 679.21(e)(5) authorize recommended seasonal apportionments
sablefish IFQ fishery. A similar estimate NMFS, after consultation with the which were adopted by NMFS and

for 1996 through 1998 has not been Council, to establish seasonal which are specified in Table 7.

TABLE 7.—1999 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR THE BSAI TRAWL AND NON-TRAWL FISHERIES

Prohibited species and zone
Trawl fisheries Halibut mortal- | Herring (mt) (F?ali(ijmiglr;,g)] g;ﬁg C. opilio (ani- C. bairdi (animals)
I 1
ity (mt) BSAI BSAI 1 mals) COBLZ Zone 1 Zone 2
Yellowfin Sole .....coocieiiiiiiiiie e 955 254 19,800 3,108,786 260,894 1,128,824

Jan. 20-March 31 ... 270

April 1-May 10 ........ 200

May 11-July 3 ..... 95

July 4-Dec. 31 ............... 390
Rock sole/oth.flat/flat sole2 ...... 755 22 103,950 766,552 279,528 376,274

Jan. 20-March 29 .......... 461

March 30-July 3 ..... 123

July 4-Dec. 31 ....ccccuveennee 171
Turbot/sablefish/arrowtooth 3 ................... 10 42,585
Rockfish:

July 4-Dec. 31 oo 71 8 42,585 7,378
Pacific cod ........cccceernnen. 1,473 22 14,850 127,758 139,950 205,528
Mid-water trawl pollock4 .......... 1,217
Pollock/Atka mackerel/others .. 238 152 1,850 74,234 13,378 19,146
RKC savings subarea? ............cccceeernennn 44,550

Total Trawl PSC ....oooiviiiiiiiiiiees 3,492 1,685 185,000 4,162,500 693,750 1,737,150

Non-Trawl Fisheries
Pacific cod-Total ......... 748

Jan. 1-April 30 ..... 457

May 1-Sept. 14 0 N/A

Sept. 15-Dec. 31 ... 291
Other non-trawl-Total .... 84

May 1-Aug. 316 42

Sept. 1-Dec. 31 ... 42
Groundfish pot & jig .... exempt
Sablefish hook-&-line exempt

Total Non-Trawl ......ccccevvvveeviireninnnn. 832

PSQ RESEIVE 7 ..o 351 15,000 337,500 56,250 140,850

Grand Total ......cocceeveeiiiiiieiieee 4,675 1,685 200,000 4,500,000 750,000 1,878,000

1C. opilio Bycatch Limitation Zone. Boundaries are defined at §679.21(e)(7)(iv)(B). At its December meeting the Council further apportioned C.
opilio by percentage to the following fisheries: yellowfin sole 73 percent, rock sole 18 percent, turbot 1 percent, rockfish 1 percent, Pacific cod 3
percent, and pollock 4 percent.

2The Council at its December 1998 meeting limited red king crab for trawl fisheries within the RKCSS to 30 percent of the total allocation to
the rock sole, flathead sole, and other flatfish fishery category (8§ 679.21(e)(3)(ii)(B)).

3Greenland turbot, arrowtooth flounder, and sablefish fishery category.

4Halibut and crab bycatch in the midwater trawl pollock fishery is deducted from the allowances for the pollock/Atka mackerel/other species
category.

5Pollock other than pelagic trawl pollock, Atka mackerel, and “other species” fishery category.

6Consistent with §679.21(e)(5)(iv)(A), any portion of the first seasonal allowance of the Pacific cod halibut allocation that is not harvested by
the end of the first season will become available on September 15, the beginning of the second season.

7With the exception of herring, 7.5 percent of each PSC limit is allocated to the multi-species CDQ program as PSQ reserve. The PSQ re-
serve is not allocated by fishery, gear or season.

To monitor halibut bycatch mortality  halibut bycatch mortality allowances halibut bycatch allowances established
allowances and apportionments, the using assumed mortality rates that are for 1999 (see Table 7). The justification
Administrator, Alaska Region, NMFS based on the best information available, for these mortality rates is discussed in
(Regional Administrator), will use including information contained inthe  the final SAFE report dated November
observed halibut bycatch rates, assumed —annual SAFE report. 1998.

At its December meeting, the Council
adopted the assumed recommended
halibut mortality rates developed by
staff of the International Pacific Halibut
Commission for the 1999 BSAI
groundfish fisheries (see Table 8). This
is needed for purposes of monitoring

mortality rates, and estimates of
groundfish catch to project when a
fishery’s halibut bycatch mortality
allowance or seasonal apportionment
will be reached. The Regional
Administrator monitors a fishery’s
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TABLE 8.—ASSUMED PACIFIC HALIBUT TABLE 8.—ASSUMED PACIFIC HALIBUT
MORTALITY RATES FOR THE BSAI
FISHERIES DURING 1999

Assumed

Fishery mortality

(percent)

Hook-and-line gear fisheries:
Rockfish ...... 12
Pacific cod ............ 11
Greenland turbot .. 19
Sablefish ....ccoevvvieiiiee 17
Other Species .......cccocvevueennn. 11
Trawl gear fisheries:

Midwater pollock ................... 85
Non-pelagic pollock ............... 76
Yellowfin sole ........ccccccueeenneee. 78
Rock sole .......... 76
Flathead sole .... 62
Other flatfish ...... 69
Rockfish ......... 72
Pacific cod ......... 69
Atka mackerel ...... 85
Greenland turbot .. 73
Sablefish .............. 23
Other species .......ccccccvveevnnn. 69

MORTALITY RATES FOR THE BSAI
FISHERIES DURING 1999—Contin-
ued

Assumed
Fishery mortality
(percent)
Pot gear fisheries:
Pacific cod .......ccccevviiiiinieeenne 4
Other species .......ccccccevernnen. 4

Protections for Other Fisheries Under
the AFA

Section 211(b)(2)(A) of the AFA
prohibits catcher/processors listed
under paragraphs 1 through 20 of
section 208(e) (listed catcher/
processors) from harvesting in the
aggregate more than a specified amount
of each non-pollock groundfish species
in the BSAI. Except for Atka mackerel,
the catch limitations specified for the
listed catcher/processors are equivalent

to the percentage of non-pollock
groundfish harvested in the non-pollock
fisheries by the listed catcher/processors
and by those listed under section 209 of
the AFA during 1995, 1996, and 1997.
The non-pollock groundfish harvest
amounts by these vessels in the BSAI
from 1995 through 1997 are shown in
Table 9. These data were used to
calculate the relative amount of non-
pollock groundfish TACs harvested by
pollock catcher/processors in the non-
pollock fisheries and then were used to
determine the harvest limits for non-
pollock groundfish by listed catcher/
processors in the 1999 BSAI fisheries.

All non-pollock groundfish that are
harvested by listed catcher/processors
will be deducted from the harvest
limits, see Table 9. However, non-
pollock groundfish that is delivered to
listed catcher/processors by catcher
vessels will not be deducted from the
1999 harvest limits for the listed
catcher/processors.

TABLE 9.—HISTORICAL CATCH RATIO AND 1999 AGGREGATE CATCH LIMITS FOR POLLOCK VESSELS DESCRIBED UNDER

SECTION 208(E) OF THE AFA1

[All amounts are in metric tons]

1995-1997 1999 ITAC 1999 C/P
Target species 2 Area available to harvest limit
Total catch Available TAC Ratio 3 trawl C/Ps

Pacific cod trawl4 ................ BSAl i, 13,547 51,450 0.263 38,475 10,119
Sablefish trawl5 .................. BS e 8 1,736 0.005 569 3
Al e 1 1,135 0.001 293 0

Atka mackerel® ................... VAT 22 (=] 1 O B B 0.200 24,975 4,995
Central Al e | e | eeerree e 0.115 20,720 2,383

Yellowfin sole .........ccccoeeee 123,003 527,000 0.233 176,783 41,190
Rock sole .......... 14,753 202,107 0.073 102,000 7,446
Greenland turbot 168 16,911 0.010 5,126 51
31 6,839 0.005 2,525 13

Arrowtooth flounder ............. 788 36,873 0.021 114,201 2,398
Flathead sole 3,030 87,975 0.034 65,705 2,234
Other flatfish 12,145 92,428 0.131 130,900 17,148
Pacific ocean perch7 .......... 58 5,760 0.010 1,190 12
Western Al .....cccccevveeviineene 356 12,440 0.029 5,754 167

Central Al ...ccoeeeviieeeiiieens 95 6,195 0.015 3,562 53

Eastern Al .....ccccooveevinennen. 112 6,265 0.018 3,173 57

Other red rockfish BS e 75 3,034 0.025 227 6
Sharpchin/Northern Al o 1,034 13,254 0.078 3,913 305
Shortraker/Rougheye?® ........ Al 68 2,827 0.024 625 15
Other rockfish ........ccccccveenee BS e 39 1,026 0.038 314 12
95 1,924 0.049 583 29

SQUId oo 7 3,670 0.002 1,675 3
Other species ......c.cccocvveenne 3,551 65,925 0.054 27,931 1,508

1The AFA specifies the manner in which the BSAI pollock TAC must be allocated among industry components and also prohibits catcher/proc-
essors listed under paragraphs 1-20 of section 208(e) from exceeding the historical harvest percentages by such catcher/processors and those
listed under section 209 relative to the total available in the offshore component in BSAI groundfish fisheries (other than pollock) in 1995, 1996,

and 1997.

2 For further definitions of target species see Table 1.

3The ratio is calculated by dividing the total catch by the TAC available at the end of the year (with the exception of Atka mackerel).

4For Pacific cod, 47 percent of the ITAC is allocated to trawl gear, and of that 50 percent is available for listed catcher/processors. Separate
catcher/processor and catcher vessel allocations became effective in 1997. Therefore, due to an inconsistency in the data, only 1997, which has
a similar allocation pattern as the present, was used to calculate the historic ratio.

5 Twenty-five percent of the sablefish ITAC is allocated to trawl in the Al subarea, 50 percent is allocated to trawl in the BS subarea.

6In section 211(b)(2)(C) of the AFA, catcher/processors described in paragraphs 1-20 of section 208(e) are prohibited from harvesting Atka
mackerel in excess of 11.5 percent of the available TAC in the Central Al area and 20 percent in the Western Al area. These listed catcher/proc-
essors are prohibited from harvesting Atka mackerel in the Eastern Aleutian Islands District and Bering Sea subarea.

7For Pacific ocean perch, spatial apportionments to western, central, and eastern Al subareas began in 1996; therefore only data from 1996
and 1997 were used to calculate the historic ratio.

8 Seventy percent of the shortraker/rougheye rockfish ITAC is allocated to trawl in the Aleutian Islands subarea.
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Section 211(b)(2)(C) of the AFA
prohibits listed catcher/processors from
fishing for Atka mackerel in the Eastern
Al and BS subarea and from exceeding
11.5 percent and 20 percent of the Atka
mackerel TACs available in the Central
and Western Al districts, respectively.
On January 22, 1999, NMFS published
a final rule (64 FR 3446) to mitigate
impacts of the Atka mackerel fishery on

endangered Steller sea lions. The listed
catcher/processor harvest limitations for
Atka mackerel are subject to the
proportional restrictions on harvest
inside and outside critical habitat areas.
As a result, the listed catcher/processors
are prohibited from trawling in critical
habitat areas once 65 and 80 percent of
the seasonal Atka mackerel harvest
limitations established for the listed

catcher/processors in the Western and
Central Al districts, respectively, are
taken (see Table 10). A Steller sea lion
critical habitat closure for fishing with
trawl gear within a district will remain
in effect until NMFS closes Atka
mackerel to directed fishing within the
same district.

TABLE 10.—ATKA MACKEREL SEASONAL AND CRITICAL HABITAT LIMITS FOR CATCHER/PROCESSOR VESSELS DESCRIBED

UNDER SECTION 208(E) OF THE AFA12

[All amounts are in metric tons]

Seasonal apportionment 3

Subarea and Component Total ITAC ITAC available A season4 B season>
for C/Ps
Total CH Limit® Total CH Limit®
Western Aleutian Islands ...........cccccoeeeeenne 24,975 4,995 2,498 1,623 2,498 1,623
Central Aleutian Islands ...........ccccccceveenes 20,720 2,383 1,191 953 1,191 953

1The Atka mackerel reserve has been released (see Table 2).
2 Atka mackerel conservation measures are based on final regulations published in the Federal Register on January 22, 1999 (64 FR 3446).
3The seasonal apportionment of Atka mackerel in the open access fishery is 50 percent in the A season and 50 percent in the B season. List-

ed catcher/processors would be limited to harvesting no more than 20 and 11.5 percent of the available TAC in the Western and Central Al sub-
areas respectively. Listed catcher/processors are prohibited from harvesting Atka mackerel in the Eastern Aleutian Islands District and Bering
Sea subarea (section 211(b)(2)(C) of the AFA).

4 January 1 through April 15.
5 September 1 through November 1.

6 Critical habitat (CH) allowance refers to the amount of each seasonal allowance that is available for fishing inside critical habitat (Table 1,
Table 2, and Figure 4 of 50 CFR 226). In 1999, the percentage of TAC available for fishing inside critical habitat area is 65 percent in the West-
ern Al and 80 percent in the Central Al. When these critical habitat allowances are reached, critical habitat areas will be closed to trawling until
NMFS closes Atka mackerel to directed fishing within the same district.

OnJanuary 22, 1999, NMFS
published an emergency rule (64 FR
3437) which provides the inseason
authority necessary to manage the
harvest of groundfish by listed catcher/
processors so that the 1999 non-pollock
harvest limits are not exceeded. NMFS
intends to manage the listed catcher/
processor non-pollock harvest
limitations conservatively, consistent
with the intent of the AFA, which is to
limit the ability of these vessels to
redistribute fishing effort into non-
pollock fisheries in which they have not
historically participated.

Section 211(b)(2)(B) of the AFA
prohibits listed catcher/processors from
harvesting more than a specified
amount of each prohibited species in
the BSAI. These amounts are equivalent
to the percentage of prohibited species
bycatch limits harvested in the non-
pollock groundfish fisheries by the
listed catcher/processors and by those

listed under section 209 of the AFA
during 1995, 1996, and 1997. Prohibited
species amounts harvested by these
catcher/processors in BSAI non-pollock
groundfish fisheries from 1995 through
1997 are shown in Table 11. These data
were used to calculate the relative
amount of prohibited species catch
limits harvested by pollock catcher/
processors, which was then used to
determine the prohibited species
harvest limits for listed catcher/
processors in the 1999 non-pollock
groundfish fisheries. Regulations at
§679.21(e)(7)(vii) and (e)(7)(viii) do not
provide for fishery-specific management
of the salmon bycatch limits. Therefore,
NMPFS is not including salmon catch
limits for the listed catcher/processors
during 1999.

PSC that is caught by listed catcher/
processors participating in any non-
pollock groundfish fishery listed in
Table 9, accrues against the 1999 PSC

limits for the listed catcher/processors
as outlined in section 211(b)(2)(B) of the
AFA (see Table 10). The emergency rule
published by NMFS to manage the AFA
harvest limitations specified for listed
catcher/processors provides authority to
close directed fishing for groundfish to
the listed catcher/processors once a
1999 PSC limitation listed in Table 11
is reached.

PSC that is caught by listed catcher/
processors and listed catcher vessels
while fishing for pollock accrues against
either the midwater pollock or the
pollock/Atka mackerel/other species
fishery categories (Table 7). In the
proposed specifications, NMFS
incorrectly calculated the red king crab
allocation for the listed catcher/
processors. These final specifications
make corrections to the historical catch
amount, the ratio, and the 1999 limit
based on Zone 1 bycatch of red king
crab.

TABLE 11.—PSC LIMITS FOR CATCHER/PROCESSOR VESSELS DESCRIBED UNDER SECTION 208(E) OF THE AFA 1.2

[All amounts are in metric tons]

1995—1997 1999 PSC
PSC species available to 1%%%“%”3
PSC catch Total PSC Ratio 2 trawl vessels
Halibut mortality ..o 955 11,325 0.084 3,492 293
Herring 62 5,137 0.012 1,685 20
Red KiNg Crab ......cocovviiie et 3,098 473,750 0.007 185,000 1,295
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TABLE 11.—PSC LIMITS FOR CATCHER/PROCESSOR VESSELS DESCRIBED UNDER SECTION 208(E) OF THE AFA 12—

Continued
[All amounts are in metric tons]
1995—1997 1999 PSC
PSC species available to 151?n9m§”°
PSC catch Total PSC Ratio 2 trawl vessels

C. OPIlIO e 2,323,731 15,139,178 0.153 4,162,500 636,863
C. bairdi:.

385,978 2,750,000 0.140 693,750 97,125

406,860 8,100,000 0.050 1,737,150 86,858

1The AFA specifies the manner in which the BSAI pollock TAC must be allocated among industry components and also prohibits catcher/proc-
essors listed under paragraphs 1-20 of section 208(e) of the AFA from exceeding the historical harvest percentages of prohibited species by
such catcher/processors and those listed under section 209 relative to the total available in the offshore component in BSAI groundfish fisheries

in 1995, 1996, and 1997.

2The ratio is calculated by dividing the PSC catch by the total PSC available.
3The 1999 prohibited species catch limit is calculated by multiplying the historic ratio by the PSC available to listed catcher/processors in

1999.

Small Entity Compliance Guide

The following information satisfies
the Small Business Regulatory
Enforcement Fairness Act of 1996,
which requires a plain language guide to
assist small entities in complying with
this rule. This rule announces the final
1999 harvest specifications, associated
management measures, and
apportionment of reserves for the
groundfish fishery of the Bering Sea and
Aleutian Islands management area. This
action affects all fishermen who
participate in the BSAI fishery. NMFS
will announce closures of directed
fishing in the Federal Register and in
information bulletins released by the
Alaska Region when the announced
TAC specifications, or apportionments
thereof, have been reached. Affected
fishermen should keep themselves
informed of such closures.

Comment and Response

NMPFS received one letter
commenting on the 1999 specifications,
focusing particularly on implementation
of the AFA. NMFS summarizes and
responds to this comment below
(Comment 1). In addition, Comment 1 in
the final rule to implement BSAI
amendment 51 (64 FR 3653) addressed
the Council’s recommended 61/39
percent allocation, which NMFS did not
approve. NMFS’s response to Comment
1 in the BSAI Amendment 51 rule stated
that the AFA’s allocations are required
by statute and that they would be
implemented in 1999 as a component of
the annual BSAI groundfish harvest
specifications. NMFS has prepared an
FRFA on these final specifications that
examines the economic impacts of the
pollock allocation on small entities. The
Council will prepare additional
appropriate economic analyses as it
develops measures for further
implementation of the AFA.

Comment 1. NMFS’ interpretation of
the protections for non-pollock
groundfish fisheries contained in
section 211(b)(2)(A) and (B) of the AFA
does not meet the intent of the AFA to
protect these fisheries from competition
by the listed catcher/processors. The
interpretation fails to establish absolute
caps on the amount of non-pollock
species that the listed catcher/
processors may take in both the pollock
and non-pollock directed fisheries.
Consequently, insufficient protection for
other fisheries exists; the TAC will
likely be exceeded; and overfishing will
likely occur. This interpretation is
inconsistent with the statutory language
of the AFA and does not satisfy the AFA
goals of protecting other fisheries and
reducing incidental catch by listed
catcher/processors.

Response. Congress was concerned
that, given the ability to form fishery
cooperatives in 1999, listed catcher/
processors may utilize the benefits
realized from fishery cooperatives and
enter into or increase fishing effort in
fisheries other than the pollock fishery.
Section 211(b) of the AFA seeks to
protect non-pollock fisheries from major
and non-traditional redistributed fishing
effort by listed catcher/processors.
Section 211(b)(2)(A) and (B) of the AFA
establishes non-pollock groundfish and
prohibited species harvest limitations
for the listed catcher/processors to
protect non-pollock fisheries from
experiencing fishing competition by
listed catcher/processors beyond
historical levels. Both of these sections
explicitly state that these protections
should apply to groundfish fisheries
other than the pollock fishery. To
determine non-pollock harvest limits
under section 211(b)(2)(A), NMFS
calculated the historical catch by the
listed catcher/processors in non-pollock
fisheries and obtained a historical ratio
that was applied to the 1999 non-

pollock groundfish TACs (see Table 9).
The Council recommended that the
incidental catch of groundfish in the
pollock fishery also should be deducted
from the annual non-pollock groundfish
harvest limits for the listed catcher/
processors. This action effectively
reduces the amount of non-pollock
groundfish that is available to listed
catcher/processors because the
historical catch ratio does not include
non-pollock groundfish caught in the
directed pollock fishery. Consequently,
incentives are provided to the listed
catcher/processors to minimize
incidental catch in the directed pollock
fishery so that non-pollock harvest
limitations are not reached and
opportunities for these vessels to
participate in directed fisheries for other
groundfish is optimized consistent with
traditional harvest levels.

Many of the harvest limitations
established for 1999 are small amounts
of fish that will not support a directed
fishery for those species or species
groups by listed catcher/processors.
Consequently, NMFS closed directed
fishing by the listed catcher/processors
for specified non-pollock species and
species groups, which would not
support both a directed fishery and
allow for incidental catch in other
directed fisheries (64 FR 4602, January
29, 1999). Non-pollock fisheries that
remained open to directed fishing by the
listed catcher/processors at the start of
the 1999 trawl fishing season include
Pacific cod, yellowfin sole, rock sole,
Atka mackerel, and ‘‘other flatfish.”
These directed fisheries will be closed
in a manner that will provide for
incidental catch in other listed catcher/
processor fishing operations without
exceeding the specified harvest
limitation for a species. Thus, NMFS
believes that neither the specified non-
pollock harvest limitations nor the
management of these limitations will
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increase the likelihood of exceeding
TAC amounts or reaching overfishing
levels. Harvest limitations for some
species, such as squid and Pacific ocean
perch, may not provide sufficient
incidental catch for the pollock fishery
to the extent that traditional harvest
levels of these species by the listed
catcher/processors were taken solely in
the pollock fishery.

Under section 211(b)(2)(B) of the
AFA, the Council recommended and
NMFS implemented PSC limitations for
the listed catcher/processors that are
based solely on historical bycatch
amounts in non-pollock fisheries (Table
11). Therefore, prohibited species
bycatch by listed catcher/processors,
while fishing for groundfish (other than
pollock), will be deducted from these
PSC limitations. As stated above, NMFS
will allow only directed fisheries for
groundfish species that are supported by
adequate amounts of PSC and will
prohibit directed fishing by listed
catcher/processors for non-pollock
groundfish in a manner that will avoid
a specified PSC limitation from being
exceeded. However, prohibited species
bycatch in the pollock fishery will be
deducted from the open access
allocations of PSC to the midwater
pollock and pollock/Atka mackerel/
other species” categories (Table 7).
Because these allocations do not exceed
historical bycatch amounts, the Council
and NMFS believe that this management
action is consistent with the intent of
the AFA to protect non-pollock
groundfish fisheries. Furthermore, the
Council and NMFS believe that closure
of the directed fishery for pollock with
nonpelagic trawl gear issued under
authority of the interim and final 1999
harvest specifications
(8679.20(a)(5)(i)(B)) will reduce the
actual amount of prohibited species
bycatch in 1999, which is also
consistent with the intent of the AFA to
reduce the bycatch of prohibited species
by listed catcher/processors. Therefore,
NMFS believes that the measures taken
by the Council and NMFS to implement
section 211(b)(2) of the AFA for the
1999 fishery are consistent with the
intent of the AFA.

NMFS’ management of the 1999 listed
catcher/processor harvest limitations is
a reasonable interpretation of the
statutory provisions of section 211(b)(2)
of the AFA and meets the objective of
that section to protect non-pollock
fisheries from major and non-traditional
redistributed fishing effort by the listed
catcher/processors. Additionally, for
1999, NMFS will manage the fishery
under current inseason management
authority and will issue directed fishing
closures so that none of the 1999 TACs

is exceeded as a result of this
interpretation.

Classification

This action is authorized under 50
CFR 679.20 and is exempt from review
under E.O. 12866.

Pursuant to section 7 of the
Endangered Species Act (ESA), NMFS
has completed a consultation on the
effects of the pollock and Atka mackerel
fisheries on listed species, including the
Steller sea lion, and on designated
critical habitat. The Biological Opinion
prepared for this consultation, dated
December 3, 1998, concludes that the
Atka mackerel fisheries in the BSAI are
not likely to jeopardize the continued
existence of Steller sea lions or
adversely modify their designated
critical habitat. However, the Biological
Opinion dated December 3, 1998, and
revised December 16, 1998, concludes
that the pollock fisheries in the BSAI
and the Gulf of Alaska jeopardize the
continued existence of Steller sea lions
and adversely modify their designated
critical habitat. The biological opinion
contains reasonable and prudent
alternatives (RPAs) to mitigate the
adverse impacts of the pollock fisheries
on Steller sea lions. Specific measures
necessary to implement the RPAs were
discussed at the December 1998 Council
meeting and were implemented by
NMFS through emergency rulemaking
effective on January 20, 1999, and
published in the Federal Register on
January 22, 1999 (64 FR 3437). This
final rule implements those mitigation
measures as required by the biological
opinion for the Al and A2 seasons only.
The Council, at its June 1999 meeting,
will make recommendations to NMFS
on mitigation measures for the B and C
seasons in 1999. NMFS intends to
implement these measures by
emergency rulemaking amending these
final specifications.

NMFS has recently completed
consultation on the effects of the 1999
BSAI groundfish fisheries on listed and
candidate species, including the Steller
sea lion, and on designated critical
habitat. This consultation on the
impacts of the 1999 BSAI groundfish
specifications determined that the
fishery would not jeopardize the
continued existence of listed or
endangered species or adversely modify
designated critical habitat. In a letter
dated December 2, 1998, the Fish and
Wildlife Service (USFWS) extended the
1997-1998 Biological Opinion on the
BSAI hook-and-line groundfish fishery
and the BSAI trawl groundfish fishery
for the ESA listed short-tailed albatross
until it is superseded by a subsequent
amendment to that opinion. Based on

current information, USFWS does not
anticipate that its final Biological
Opinion will determine that the 1999
BSAI groundfish fishery places the
short-tailed albatross in jeopardy of
extinction. The statutory receipt of a
final Biological Opinion and of an
incidental take statement for the BSAI
hook and line groundfish fishery is
Friday, March 19, 1999.

NMFS prepared an initial regulatory
flexibility analysis (IRFA) pursuant to
the Regulatory Flexibility Act that
describes the impact the 1999 harvest
specifications may have on small
entities. Comments were solicited on
the IRFA, however, none was received.
NMFS has prepared a final regulatory
flexibility analysis that analyzes the
new TAC levels recommended by the
Council in December 1998 and based on
updated survey and stock assessment
information. A copy of this analysis is
available from NMFS (see ADDRESSES).
NMFS analyzed a range of alternative
harvest levels for the BSAI. The
preferred alternative would allow the
BSAI groundfish fisheries to continue
under final specifications set at 1999
levels until the TAC is harvested or
until the fishery is closed due to
attainment of a PSC limit or to other
management reasons. Under the
preferred alternative, the 1999 TACs
would be based on the most recent
scientific information as reviewed by
the Plan Teams, SSC, AP, and Council
and would include public testimony
and comment from the October and
December Council meetings and those
comments sent to NMFS on the
proposed specifications. The preferred
alternative also achieves OY while
preventing overfishing. Small entities
would receive the maximum benefits
under this alternative, in that they will
be able to harvest target species and
species groups at the highest available
level based on stock status and
ecosystem concerns.

The alternative that would have the
greatest immediate economic benefit to
small entities would set the sum of the
TACs at the maximum OY level.
However, because this alternative would
not achieve the maximum long-term
benefit in that it could result in
overfishing and could lead to overfished
stocks and because it would not be
feasible under NEPA guidelines.
Another alternative was analyzed. It
would implement the 1998 TAC
amounts for 1999, but it would not be
based on the most recent scientific
information. It was also rejected.

The six CDQ groups comprise 56
small governmental jurisdictions with
direct involvement in groundfish CDQ
fisheries that are within the RFA
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definition of small entities. Based on
1997 data, NMFS estimates less than
280 small entities harvest groundfish in
the BSAL.

The establishment of differing
compliance or reporting requirements or
timetables, the use of performance
rather than design standards, or
exempting affected small entities from
any part of this action would not be
appropriate because of the nature of this
action.

This action is necessary to establish
harvest limits for the BSAI groundfish
fisheries for the 1999 fishing year. The
groundfish fisheries in the BSAI are
governed by Federal regulations at 50
CFR part 679 that require NMFS, after
consultation with the Council, to
publish and solicit public comments on
proposed annual TACs, PSC allowances,
and seasonal allowances of the TACs.
No recordkeeping and reporting
requirements are implemented with this

final action. NMFS is not aware of any
other Federal rules which duplicate,
overlap, or conflict with the final
specifications.

Authority: 16 U.S.C. 773 et seq. 16 U.S.C.
1801 et seq., and 3631 et seq.

Dated: March 5, 1999.
Andrew A. Rosenberg,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-6027 Filed 3—8-99; 1:15 pm)]
BILLING CODE 3510-22—-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 21, 50, and 54

RIN 3150-AG12

Use of Alternative Source Terms at
Operating Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations to allow holders
of operating licenses for nuclear power
plants to voluntarily replace the
traditional source term used in design
basis accident analyses with alternative
source terms. This action would allow
interested licensees to pursue cost
beneficial licensing actions to reduce
unnecessary regulatory burden without
compromising the margin of safety of
the facility. The NRC is also proposing
to amend its regulations to revise certain
sections to conform with the final rule
published on December 11, 1996,
concerning reactor site criteria.

DATES: The comment period expires on
May 25, 1999. Comments received after
this date will be considered, if it is
practical to do so, but the NRC is able
to assure consideration only for
comments received on or before this
date.

ADDRESSES: Mail written comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Attention: Rulemakings and
Adjudications Staff, Mail Stop O16C1.

Deliver comments to: One White Flint
North, 11555 Rockville Pike, Rockville,
Maryland, 20852, between 7:30 a.m. and
4:15 p.m. on Federal workdays.

You may also submit comments via
the NRC'’s interactive rulemaking web
site, ““Rulemaking Forum,” through the
NRC home page (http://www.nrc.gov).
This site enables people to transmit
comments as files (in any format, but
WordPerfect version 6.1 is preferred), if
your web browser supports that

function. Information on the use of the
Rulemaking Forum is available on the
website. For additional assistance on the
use of the interactive rulemaking site,
contact Ms. Carol Gallagher, telephone:
301-415-5905; or by Internet electronic
mail to cag@nrc.gov.

Certain documents related to this
rulemaking, including comments
received and the environmental
assessment and finding of no significant
impact may be examined at the NRC
Public Document Room, 2120 L Street,
NW. (Lower Level), Washington, DC.
These same documents also may be
viewed and downloaded electronically
via the interactive rulemaking website
established by NRC for this rulemaking.
FOR FURTHER INFORMATION CONTACT: Mr.
Stephen F. LaVie, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: (301) 415-
1081; or by Internet electronic mail to
sfl@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Il. Objectives

I11. Alternatives

IV. Section-by-Section Analysis

V. Future Regulatory Action

VI. Referenced Documents

VII. Draft Finding of No Significant

Environmental Impact; Availability
VIII. Paperwork Reduction Act Statement
IX. Regulatory Analysis
X. Regulatory Flexibility Certification
Xl. Backfit Analysis

I. Background

A holder of an operating license (i.e.,
the licensee) for a light-water power
reactor is required by regulations issued
by the NRC (or its predecessor, the U.S.
Atomic Energy Commission, (AEC)) to
submit a safety analysis report that
contains assessments of the radiological
consequences of potential accidents and
an evaluation of the proposed facility
site. The NRC uses this information in
its evaluation of the suitability of the
reactor design and the proposed site as
required by its regulations contained in
10 CFR Parts 50 and 100. Section
100.11, which was adopted by the AEC
in 1962 (27 FR 3509; April 12, 1962),
requires an applicant to assume (1) a
fission product release from the reactor
core, (2) the expected containment leak
rate, and (3) the site meteorological
conditions to establish an exclusion area
and a low population zone. This fission
product release is based on a major

accident that would result in substantial
release of appreciable quantities of
fission products from the core to the
containment atmosphere. A note to
§100.11 states that Technical
Information Document (TID) 14844,
“Calculation of Distance Factors for
Power and Test Reactors,” may be used
as a source of guidance in developing
the exclusion area, the low population
zone, and the population center
distance.

The fission product release from the
reactor core into containment is referred
to as the ““source term” and it is
characterized by the composition and
magnitude of the radioactive material,
the chemical and physical properties of
the material, and the timing of the
release from the reactor core. The
accident source term is used to evaluate
the radiological consequences of design
basis accidents (DBAs) in showing
compliance with various requirements
of the NRC'’s regulations. Although
originally used for site suitability
analyses, the accident source term is a
design parameter for accident mitigation
features, equipment qualification,
control room operator radiation doses,
and post-accident vital area access
doses. The measurement range and
alarm setpoints of some installed plant
instrumentation and the actuation of
some plant safety features are based in
part on the accident source term. The
TID-14844 source term was explicitly
stated as a required design parameter for
several Three Mile Island (TMI)-related
requirements.

The NRC’s methods for calculating
accident doses, as described in
Regulatory Guide 1.3, “Assumptions
Used for Evaluating the Potential
Radiological Consequences of a Loss of
Coolant Accident for Boiling Water
Reactors’’; Regulatory Guide 1.4,
“*Assumptions Used for Evaluating the
Potential Radiological Consequences of
a Loss of Coolant Accident for
Pressurized Water Reactors’’; and
NUREG-0800, ‘‘Standard Review Plan
for the Review of Safety Analysis
Reports for Nuclear Power Plants,” were
developed to be consistent with the
TID-14844 source term and the whole
body and thyroid dose guidelines stated
in §100.11. In this regulatory
framework, the source term is assumed
to be released immediately to the
containment at the start of the
postulated accident. The chemical form
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of the radioiodine released to the
containment atmosphere is assumed to
be predominantly elemental, with the
remainder being small fractions of
particulate and organic iodine forms.
Radiation doses are calculated at the
exclusion area boundary (EAB) for the
first 2-hours and at the low population
zone (LPZ) for the assumed 30-day
duration of the accident. The whole
body dose comes primarily from the
noble gases in the source term. The
thyroid dose is based on inhalation of
radioiodines. In analyses performed to
date, the thyroid dose has generally
been limiting. The design of some
engineered safety features, such as
containment spray systems and the
charcoal filters in the containment, the
building exhaust, and the control room
ventilation systems, are predicated on
these postulated thyroid doses.
Subsequently, the NRC adopted the
whole body and thyroid dose criteria in
Criterion 19 of 10 CFR Part 50,
Appendix A (36 FR 3255; February 20,
1971).

The source term in TID-14844 is
representative of a major accident
involving significant core damage and is
typically postulated to occur in
conjunction with a large loss-of-coolant
accident (LOCA). Although the LOCA is
typically the maximum credible
accident, NRC experience in reviewing
license applications has indicated the
need to consider other accident
sequences of lesser consequence but
higher probability of occurrence. Some
of these additional accident analyses
may involve source terms that are a
fraction of those specified in TID-
14844. The DBAs were not intended to
be actual event sequences, but rather,
were intended to be surrogates to enable
deterministic evaluation of the response
of the plant engineered safety features.
These accident analyses are
intentionally conservative in order to
address known uncertainties in accident
progression, fission product transport,
and atmospheric dispersion. Although
probabilistic risk assessments (PRAS)
can provide useful insights into system
performance and suggest changes in
how the desired defense in depth is
achieved, defense in depth continues to
be an effective way to account for
uncertainties in equipment and human
performance. The NRC’s policy
statement on the use of PRA methods
(60 FR 42622; August 16, 1995) calls for
the use of PRA technology in all
regulatory matters in a manner that
complements the NRC’s deterministic
approach and supports the traditional
defense-in-depth philosophy.

Since the publication of TID-14844,
significant advances have been made in

understanding the timing, magnitude,
and chemical form of fission product
releases from severe nuclear power
plant accidents. Many of these insights
developed out of the major research
efforts started by the NRC and the
nuclear industry after the accident at
Three Mile Island (TMI). In 1995, the
NRC published NUREG-1465,
“Accident Source Terms for Light-Water
Nuclear Power Plants,” which utilized
this research to provide more physically
based estimates of the accident source
term that could be applied to the design
of future light-water power reactors. The
NRC sponsored significant review
efforts by peer reviewers, foreign
research partners, industry groups, and
the general public (request for public
comment was published in 57 FR
33374).

The information in NUREG-1465
presents a representative accident
source term (*‘revised source term”’) for
a boiling-water reactor (BWR) and for a
pressurized-water reactor (PWR). These
revised source terms are described in
terms of radionuclide composition and
magnitude, physical and chemical form,
and timing of release. Where TID-14844
addressed three categories of
radionuclides, the revised source terms
categorize the accident release into eight
groups on the basis of similarity in
chemical behavior. Where TID-14844
assumed an immediate release of the
activity, the revised source terms have
five release phases that are postulated to
occur over several hours, with the onset
of major core damage occurring after 30
minutes. Where TID-14844 assumed
radioiodine to be predominantly
elemental, the revised source terms
assume radioiodine to be predominantly
cesium iodide (Csl), an aerosol that is
more amenable to mitigation
mechanisms.

For DBAs, the NUREG-1465 source
terms are comparable to the TID-14844
source term with regard to the
magnitude of the noble gas and
radioiodine release fractions. However,
the revised source terms offer a more
representative description of the
radionuclide composition and release
timing. The NRC has determined
(SECY—-94-302, dated December 1994)
that design basis analyses will address
the first three release phases—coolant,
gap, and in-vessel. The ex-vessel and
late in-vessel phases are considered to
be unduly conservative for design basis
analysis purposes. These latter releases
could only result from core damage
accidents with vessel failure and core-
concrete interactions. The estimated
frequencies of such scenarios are low
enough that they need not be considered
for the purpose of meeting the

requirements of § 100.11 or, as proposed
herein, §50.67.

The objective of NUREG-1465 was to
define revised accident source terms for
regulatory application for future light
water reactors. The NRC’s intent was to
capture the major relevant insights
available from severe accident research
to provide, for regulatory purposes, a
more realistic portrayal of the amount of
the postulated accident source term.
These source terms were derived from
examining a set of severe accident
sequences for light water reactors
(LWRSs) of current design. Because of
general similarities in plant and core
design parameters, these results are
considered to be applicable to
evolutionary and passive LWR designs.
The revised source term has been used
in evaluating the Westinghouse AP—600
standard design certification
application. (A draft version of NUREG—
1465 was used in evaluating
Combustion Engineering’s (CE’s) System
80+ design.)

The NRC considered the applicability
of the revised source terms to operating
reactors and determined that the current
analytical approach based on the TID—
14844 source term would continue to be
adequate to protect public health and
safety, and that operating reactors
licensed under this approach would not
be required to reanalyze accidents using
the revised source terms. The NRC also
concluded that some licensees may
wish to use an alternative source term
in analyses to support operational
flexibility and cost-beneficial licensing
actions. The NRC initiated several
actions to provide a regulatory basis for
operating reactors to voluntarily amend
their facility design bases to enable use
of the revised source term in design
basis analyses. First, the NRC solicited
ideas on how an alternative source term
might be implemented. In November
1995, the Nuclear Energy Institute (NEI)
submitted its generic framework,
Electric Power Research Institute
Technical Report TR-105909, “Generic
Framework for Application of Revised
Accident Source Term to Operating
Plants.” This report and the NRC
response were discussed in SECY-96—
242 (November 1996). Second, the NRC
initiated a comprehensive assessment of
the overall impact of substituting the
NUREG-1465 source terms for the
traditionally used T1D-14844 source
term at three typical facilities. This was
done to evaluate the issues involved
with applying the revised source terms
at operating plants. SECY 98-154 (June
1998) described the conclusions of this
assessment. Third, the NRC accepted
license amendment requests related to
implementation of the revised source
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terms at a small number of pilot plants.
Experience has demonstrated that
evaluation of a limited number of plant-
specific submittals improves regulation
and regulatory guidance development.
The review of these pilot projects is
currently in progress. Insights from
these pilot plant reviews will be
incorporated into the regulatory
guidance that will be developed in
conjunction with this rulemaking.
Fourth, the NRC initiated an assessment
on whether rulemaking would be
necessary to allow operating reactors to
use an alternative source term. The
proposed rule and the supporting
regulatory guidance that will be
developed as part of this rulemaking
have resulted from this assessment. The
NRC plans to issue the supporting
regulatory guidance for public comment
on the same day as it publishes the final
rule.

This proposed rulemaking for use of
alternative source terms is applicable
only to those facilities for which a
construction permit was issued before
January 10, 1997, under 10 CFR Part 50,
“Domestic Licensing of Production and
Utilization Facilities.” The regulations
of this part are supplemented by those
in other parts of Chapter | of Title 10,
including Part 100, “‘Reactor Site
Criteria.” Part 100 contains language
that qualitatively defines a required
accident source term and contains a
note that discusses the availability of
TID-14844. With the exception of
§50.34(f), there are no explicit
requirements in Chapter | of Title 10 to
use the TID-14844 accident source
term. Section 50.34(f), which addresses
additional TMI-related requirements, is
only applicable to a limited number of
construction permit applications
pending on February 16, 1982, and to
applications under Part 52.

An applicant for an operating license
is required by §50.34(b) to submit a
final safety analysis report (FSAR) that
describes the facility and its design
bases and limits, and presents a safety
analysis of the structures, systems, and
components of the facility as a whole.
Guidance in performing these analyses
is given in regulatory guides. In its
review of the more recent applications
for operating licenses, the NRC has used
the review procedures in NUREG-0800,
“Standard Review Plan for the Review
of Safety Analysis Reports for Nuclear
Power Plants (SRP). These review
procedures reference or provide
acceptable assumptions and analysis
methods. The facility FSAR documents
the assumptions and methods actually
used by the applicant in the required
safety analyses. The NRC’s finding that
a license may be issued is based on the

review of the FSAR, as documented in
the Commission’s safety evaluation
report (SER). By their inclusion in the
FSAR, the assumptions (including the
source term) become part of the design
basis® of the facility. From a regulatory
standpoint, the requirement to use the
TID-14844 source term is expressed as
a licensee commitment (typically to
Regulatory Guide 1.3 or 1.4)
documented in the facility FSAR, and is
subject to the requirements of § 50.59.

In January 1997 (61 FR 65157), the
NRC amended its regulations in 10 CFR
Parts 21, 50, 52, 54, and 100. That
regulatory action produced site criteria
for future sites; presented a stable
regulatory basis for seismic and geologic
siting and the engineering design of
future nuclear power plants to
withstand seismic events; and relocated
source term and dose requirements for
future plants into part 50. Because these
dose requirements tend to affect reactor
design rather than siting, they are more
appropriately located in Part 50. This
decoupling of siting from design is
consistent with the future licensing of
facilities using standardized plan
designs, the design features of which
will be certified in a separate design
certification rulemaking. This
decoupling of siting from design was
directed by Congress in the 1980
Authorization Act for the NRC. Because
the revised criteria would not apply to
operating reactors, the non-seismic and
seismic reactor site criteria for operating
reactors were retained as Subpart A and
Appendix A to Part 100, respectively.
The revised reactor site criteria were
added as Subpart B in Part 100, and
revised source term and dose
requirements were moved to §50.34.
The existing source term and dose
requirements of Subpart A of Part 100
will remain in place as the licensing
bases for those operating reactors that
do not elect to use an alternative source
term.

In relocating the source term and dose
requirements for future reactors to
850.34, the NRC retained the
requirements for the exclusion area and

1 As defined in 10 CFR Part 50.2, design bases
means that information which identifies the
specific functions to be performed by a structure,
system, or component of a facility, and the specific
values or ranges of values chosen for controlling
parameters as reference bounds for design. These
values may be (1) restraints derived from generally
accepted “‘state of the art” practices for achieving
functional goals, or (2) requirements derived from
analysis (based on calculation and/or experiments)
of the effects of a postulated accident for which a
structure, system, or component must meet its
functional goals. The NRC considers the accident
source term to be an integral part of the design basis
because it sets forth specific values (or range of
values) for controlling parameters that constitute
reference bounds for design.

the low population zone, but revised the
associated numerical dose criteria to
replace the two different doses for the
whole body and the thyroid gland with
a single, total effective dose equivalent
(TEDE) value. The dose criteria for the
whole body and the thyroid, and the
immediate 2-hour exposure period were
largely predicated by the assumed
source term being predominantly noble
gases and radioiodines instantaneously
released to the containment and the
assumed ‘‘single critical organ’ method
of modeling the internal dose used at
the time that Part 100 was originally
published. However, the current dose
criteria, by focusing on doses to the
thyroid and the whole body, assume
that the major contributor to doses will
be radioiodine. Although this may be
appropriate with the TID-14844 source
term, as implemented by Regulatory
Guides 1.3 and 1.4, it may not be true
for a source term based on a more
complete understanding of accident
sequences and phenomenology.

The postulated chemical and physical
form of radioiodine in the revised
source terms is more amenable to
mitigation and, as such, radioiodine
may not always be the predominant
radionuclide in an accident release. The
revised source terms include a larger
number of radionuclides than did the
TID-14844 source term as implemented
in regulatory guidance. The whole body
and thyroid dose criteria ignore these
contributors to dose. The NRC amended
its radiation protection standards in Part
20 in 1991 (56 FR 23391; May 21, 1991)
replacing the single, critical organ
concept for assessing internal exposure
with the TEDE concept that assesses the
impact of all relevant nuclides upon all
body organs. TEDE is defined to be the
deep dose equivalent (for external
exposure) plus the committed effective
dose equivalent (for internal exposure).
The deep dose equivalent (DDE) is
comparable to the present whole body
dose; the committed effective dose
equivalent (CEDE) is the sum of the
products of doses (integrated over a 50-
year period) to selected body organs
resulting from the intake of radioactive
material multiplied by weighting factors
for each organ that are representative of
the radiation risk associated with the
particular organ.

The TEDE, using a risk-consistent
methodology, assesses the impact of all
relevant nuclides upon all body organs.
Although it is expected that in many
cases the thyroid could still be the
limiting organ and radioiodine the
limiting radionuclide, this conclusion
cannot be assured in all potential cases.
The revised source terms postulate that
the core inventory is released in a
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sequence of phases over 10 hours, with
the more significant release
commencing at about 30 minutes from
the start of the event. The assumption
that the 2-hour exposure period starts
immediately at the onset of the release
is inconsistent with the phased release
postulated in the revised source terms.
The proposed rule would extend the
future LWR dose criteria to operating
reactors that elect to use an alternative
source term.

An accidental release of radioactivity
can result in radiation exposure to
control room operators. Normal
ventilation systems may draw this
activity into the control room where it
can result in external and internal
exposures. Control room designs differ
but, in general, design features are
provided to detect the accident or the
activity and isolate the normal
ventilation intake. Emergency
ventilation systems are activated to
minimize infiltration of contaminated
air and to remove activity that has
entered the control room. Personnel
exposures can also result from
radioactivity outside of the control
room. However, because of concrete
shielding of the control room, these
latter exposures are generally not
limiting. The objective of the control
room design is to provide a location
from which actions can be taken to
operate the plant under normal
conditions and to maintain it in a safe
condition under accident conditions.
General Design Criterion 19 (GDC-19),
“Control Room,” of Appendix A to 10
CFR part 50 (36 FR 3255; February 20,
1971), establishes minimum
requirements for the design of the
control room, including a requirement
for radiation protection features
adequate to permit access to and
occupancy of the control room under
accident conditions. The GDC-19
criteria were established for judging the
acceptability of the control room design
for protecting control room operators
under postulated design basis accidents,
a significant concern being the potential
increases in offsite doses that might
result from the inability of control room
personnel to adequately respond to the
event.

The GDC-19 criteria are expressed in
terms of whole body dose, or its
equivalent to any organ. The NRC did
not revise the criteria when Part 20 was
amended (56 FR 23391) instead
deferring such action to individual
facility licensing actions (NUREG/CR-
6204). This position was taken in the
interest of maintaining the licensing
basis for those facilities already
licensed. The NRC is proposing to
replace the current GDC-19 dose criteria

for future reactors and for operating
reactors that elect to use an alternative
source term with a criterion expressed
in terms of TEDE. The rationale for this
revision is similar to the rationale,
discussed earlier in this preamble, for
revising the dose criteria for offsite
exposures.

On January 10, 1997 (61 FR 65157),
the NRC amended 10 CFR Parts 21, 50,
52, 54, and 100 of its regulations to
update the criteria used in decisions
regarding power reactor siting for future
nuclear power plants. The NRC
intended that future licensing
applications in accordance with Part 52
utilize a source term consistent with the
source term information in NUREG-
1465 and the accident TEDE criteria in
Parts 50 and 100. However, during the
final design approval (FDA) and design
certification proceeding for the
Westinghouse AP-600 advanced light-
water reactor design, the NRC staff and
Westinghouse determined that
exemptions were necessary from
8850.34(f)(2)(vii), (viii), (xxvi), and
(xxviii) and 10 CFR Part 50, Appendix
A, GDC-19. This rule would eliminate
the need for these exemptions for future
applicants under Part 52 by making
conforming changes to Part 50,
Appendix A, GDC-19 and §50.34.

11. Objectives

The objectives of this proposed
regulatory action are to—

1. Provide a regulatory framework for
the voluntary implementation of
alternative source terms as a change to
the design basis at currently licensed
power reactors, thereby enabling
potential cost-beneficial licensing
actions while continuing to maintain
existing safety margins and defense in
depth.

2. Retain the existing regulatory
framework for currently licensed power
reactor licensees who choose not to
implement an alternative source term,
but continue to comply with their
existing source term.

3. Relocate source term and dose
requirements that apply primarily to
plant design into 10 CFR Part 50 for
operating reactors that choose to
implement an alternative source term,
and

4. Implement conforming changes to
§50.34(f) and Part 50, Appendix A,
GDC-19 to eliminate the need for
exemptions for future applicants under
Part 52.

I11. Alternatives

The first alternative considered by the
NRC was to continue using current
regulations for accident dose criteria
and control room dose criteria. This is

not considered to be an acceptable
alternative. As discussed in the
statements of consideration for the final
siting rule (61 FR 65157, 65159;
December 11, 1996), the NRC
determined that dose criteria expressed
in terms of whole body and thyroid
doses were inconsistent with the use of
new source terms not based upon TID-
14844. With regard to the exclusion area
dose guideline, the NRC had previously
determined (id. at 65160) that the dose
criterion applies to the 2-hour period
resulting in the maximum dose.

The second alternative considered by
the NRC was the replacement of the
existing guidelines in §100.11 and the
existing criteria in 10 CFR Part 50
Appendix A, GDC-19 with revised dose
criteria. This is not considered to be a
desirable alternative because the
provisions of the existing regulations
form part of the licensing bases for
many of the operating reactors.
Therefore, these provisions must remain
in effect for operating reactors that do
not implement an alternative source
term. In addition, this alternative would
also be inconsistent with the NRC’s
philosophy of separating plant siting
criteria and dose requirements.

The approach of establishing the
requirements for use of alternative
source terms in a new section to Part 50
while retaining the existing regulations
in Part 100 Subpart A and Part 50
Appendix A GDC-19 was chosen as the
best alternative.

The NRC considered alternatives with
regard to providing regulatory guidance
to support the new section to Part 50.
The first option was to issue no
additional regulatory guidance. This
option was not considered to be
acceptable because in the absence of
clear regulatory guidance, licensee
efforts in preparing applications and the
NRC staff review of submitted
applications, could be hindered by
differences in interpretations and
technical positions. This could result in
the inefficient use of licensee and NRC
staff resources, could cause licensing
delays, and lead to less uniform and less
consistent regulatory implementation.

The second option was to replace the
existing regulatory guides that address
the radiological consequences of
accidents with new revisions. This is
not considered to be an acceptable
choice because the provisions of the
existing regulatory guides form part of
the licensing bases for many of the
operating reactors. Therefore, these
provisions must remain in effect for
those operating reactors that do not
implement an alternative source term.
The third option was to issue a new
regulatory guide on the implementation
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of alternative source terms that would
include revised assumptions and
acceptable analysis methods for each
design basis accident in a series of
appendices. The approach of issuing a
new regulatory guide was determined to
be the best option. To provide review
guidance for the NRC staff, a new
section on design basis radiological
analyses using alternative source terms
would be added to the Standard Review
Plan.

IV. Section-by-Section Analysis

A. Section 50.2

The general “‘definitions’ section for
Part 50 would be supplemented by
adding a definition of source term for
the purpose of §50.67. In NUREG—-1465,
the source term is defined by five
projected characteristics: (1) Magnitude
of radioactivity release, (2)
radionuclides released, (3) physical
form of the radionuclides released, (4)
chemical form of the radionuclides
released, and (5) timing of the
radioactivity release. Although all five
characteristics should be addressed in
applications proposing the use of an
alternative source term, there may be
technically justifiable applications in
which all five characteristics need not
be addressed. The NRC intends to allow
licensees flexibility in implementing
alternative source terms consistent with
maintaining a conservative, clear,
logical, and consistent plant design
basis. The regulatory guide that
supports this proposed rule will contain
guidance on an acceptable basis for
defining the characteristics of an
alternative source term.

B. Section 50.67(a)

This paragraph would define the
licensees that may seek to revise their
current radiological source term with an
alternative source term. The proposed
rule is applicable only to holders of
nuclear power plant operating licenses
that were issued under 10 CFR Part 50
before January 10, 1997. The proposed
rule would not require licensees to
revise their current source term. The
NRC considered the acceptability of the
TID-14844 source term at current
operating reactors and determined that
the analytical approach based on the
TID-14844 source term would continue
to be adequate to protect public health
and safety, and that operating reactors
licensed under this approach should not
be required to reanalyze design basis
accidents using a new source term. The
proposed rule does not explicitly define
an alternative source term. In lieu of an
explicit reference to NUREG-1465,
Footnote 1 to the proposed rule

identifies the significant characteristics
of an accident source term. The
regulatory guide that will be issued to
support this proposed rule will identify
the NUREG-1465 source terms as
acceptable alternatives to the source
term in TID-14844, and will provide
implementation guidance. This
approach would provide for future
revised source terms if they are
developed and would allow licensees to
propose additional alternatives for NRC
consideration.

C. Section 50.67(b)(1)

This paragraph of §50.67 would state
the information that a licensee must
submit as part of a license amendment
application to use an alternative source
term. Because of the extensive use of the
accident source term in the design and
operation of a power reactor and the
potential impact on postulated accident
consequences and margins of safety of a
change of such a fundamental design
assumption, the NRC has determined
that any change to the design basis to
use an alternative source term should be
reviewed and approved by the NRC in
the form of a license amendment.
Changes to the source term, by itself,
would ordinarily constitute a no
significant hazards consideration. In
addition, generic analyses performed by
the NRC staff in support of this
proposed rule have indicated that there
are potential changes to the facility as
documented in the FSAR which would
constitute a no significant hazards
consideration. However, such
determinations would have to be made
for each proposed change based upon
facility-specific evaluations. The
procedural requirements for processing
a license amendment are given in
§850.90 through 50.92.

The NRC'’s regulations provide a
regulatory mechanism for a licensee to
effect a change in its design basis in
§50.59. That section allows a licensee to
make changes to the facility as
described in the final safety evaluation
report (FSAR) without prior NRC
approval, unless the proposed change is
deemed to involve an unreviewed safety
question (USQ), or involves a change to
the technical specifications
incorporated into the facility license. If
a USQ is determined to exist or if a
change to the technical specifications is
involved, the licensee must request NRC
approval of the change using the license
amendment process detailed in §50.90.
The criteria for determining that a USQ
is involved appear in §50.59.
Significant to this proposed rule is the
criterion that a USQ would exist if the
proposed change resulted in an increase
in consequences of an accident or

malfunction. In many applications,
alternative source terms may reduce the
postulated consequences of the accident
or malfunction. For this reason, the NRC
determined that the regulatory
framework of §50.59 does not provide
assurance that this change in the design
basis would be recognized by the
licensee as needing review by the NRC
staff. After a licensee has been
authorized to substitute an alternative
source term in its design basis,
subsequent changes to the facility that
involve an alternative source term may
be processed under §50.59 or §50.90, as
appropriate. However, a subsequent
change to the source term itself could
not be implemented under §50.59; in all
cases a change to the source term must
be made through a license amendment.
The proposed rule would require the
applicant to perform analyses of the
consequences of applicable design basis
accidents previously analyzed in the
safety analysis report and to submit a
description of the analysis inputs,
assumptions, methodology, and results
of these analyses for NRC review.
Applicable evaluations may include, but
are not limited to, those previously
performed to show compliance with
§100.11, §50.49, Part 50 Appendix A
GDC-19, §50.34(f), and NUREG-0737
requirements 11.B.2, 11.B.3, 111.D.3.4. The
regulatory guide that supports this
proposed rule will provide guidance on
the scope and extent of analyses used to
show compliance with this rule and on
the assumptions and methods used
therein. It is not the NRC’s intent that
all of the design basis radiological
analyses for a facility be performed
again as a prerequisite for approval of
the use of an alternative source term.
The NRC does expect that the applicant
will perform sufficient evaluations,
supported by calculations as warranted,
to demonstrate the acceptability of the
proposed amendment.
D. Sections 50.67(b)(2)(i), (ii), (iii)
These subparagraphs would contain
the three criteria for NRC approval of
the license amendment to use an
alternative source term. A detailed
rationale for the use of 0.25 Sv (25 rem)
TEDE as an accident dose criterion and
the use of the 2-hour exposure period
resulting in the maximum dose for
future LWRs is provided at 61 FR 65157;
December 11, 1996. The same
considerations that formed the basis for
that rationale are similarly applicable to
operating reactors that elect to use an
alternative source term. The NRC
believes that it is technically
appropriate and logical to extend the
philosophy of decoupling of design and
siting, and the dose criteria established
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for future LWRs to operating reactors
that elect to use an alternative source
term.

The NRC is proposing to replace the
current GDC-19 dose criteria for
operating reactors that elect to use an
alternative source term with a criterion
of 0.05 Sv (5 rem) TEDE for the duration
of the accident. This criterion would be
included in §50.67 rather than GDC-19
in order to co-locate all of the dose
requirements associated with alternative
source terms. The bases for the NRC’s
decision are: first, that the criteria in
GDC-19 and that in the proposed rule
are based on a primary occupational
exposure limit. Second, the language in
GDC-19: “5 rem whole body, or its
equivalent to any part of the body” is
subsumed by the definition of TEDE in
§20.1003 and by the 0.05 Sv (5 rem)
TEDE annual limit in § 20.1201(a).
Although the weighting factors stated in
§20.1003 for use in determining TEDE
differ in magnitude from the weighting
factors implied in the 0.3 Sv (30 rem)
thyroid criteria used for showing
compliance with GDC-19, these
differences are the result of
improvement in the science of assessing
internal exposures and do not represent
a reduction in the level of protection.
Third, as discussed earlier, the use of
TEDE in conjunction with alternative
source terms has been deemed
appropriate and necessary. Fourth, the
use of TEDE for the control room dose
criterion is consistent with the use of
TEDE in the accident dose criteria for
offsite exposure.

The NRC is not including a ““capping”
limitation, an additional requirement
that the dose to any individual organ
not be in excess of some fraction of the
total as provided for routine
occupational exposures. The bases for
the NRC'’s decision are: first, that this
non-inclusion of a ““capping’ limitation
is consistent with the final rule
published in December 11, 1996 (61 FR
65157), with regard to doses to persons
offsite. Second, the use of 0.05 Sv (5
rem) TEDE as the control room criterion
does not imply that this would be an
acceptable exposure during emergency
conditions, or that other radiation
protection standards of Part 20,
including individual organ dose limits,
might not apply. This criterion is
provided only to assess the acceptability
of design provisions for protecting
control room operators under postulated
DBA conditions. The DBA conditions
assumed in these analyses, although
credible, generally do not represent
actual accident sequences but are
specified as conservative surrogates to
create bounding conditions for assessing
the acceptability of engineered safety

features. Third, §20.1206 permits a
once-in-a-lifetime planned special dose
of five times the annual dose limits.
Also, Environmental Protection Agency
(EPA) guidance sets a limit of five times
the annual dose limits for workers
performing emergency services such as
lifesaving or protection of large
populations. Considering the individual
organ weighting factors of §20.1003 and
assuming that only the exposure from a
single organ contributed to TEDE, the
organ dose, although exceeding the dose
specified in §20.1201(a), would be less
than that considered acceptable as a
planned special dose or as an
emergency worker dose. The NRC is not
suggesting that control room dose
during an accident can be treated as a
planned special exposure or that the
EPA emergency worker dose limits are
an alternative to GDC-19 or the
proposed rule. However, the NRC does
believe that these provisions offer a
useful perspective that supports the
conclusion that the organ doses implied
by the proposed 0.05 Sv (5 rem)
criterion can be considered to be
acceptable due to the relatively low
probability of the events that could
result in doses of this magnitude.

Although the dose criteria in the
proposed rule would supersede the dose
criteria in GDC-19, the other provisions
of GDC-19 remain applicable.

E. 10 CFR Part 50, Appendix A, GDC-
19

GDC-19 would be changed to include
the TEDE dose criterion for control
room design for applicants for
construction permits, design
certifications, and combined operating
licenses that submitted applications
after January 10, 1997 (the effective date
of the 1996 rulemaking adopting the
TEDE criterion), and for those licenses
using an alternative source term under
§50.67. The proposed change to GDC—
19 addresses the use of alternative
source terms at operating reactors and a
deficiency identified in the regulatory
framework for early site permits,
standard design certifications, and
combined licenses under part 52.
Sections 52.18, 52.48, and 52.81
establish that applications filed under
part 52, Subparts A, B, and C,
respectively, will be reviewed according
to the standards given in 10 CFR parts
20, 50, 51, 55, 73, and 100 to the extent
that those standards are technically
relevant to the proposed design.
Therefore, GDC-19 is pertinent to
applications under part 52. The final
rule that became effective on January 10,
1997 (61 FR 65157; December 11, 1996),
established accident TEDE criteria (in
§50.34) for applicants under part 52 but

did not change the existing control room
whole body (or equivalent) dose
criterion in GDC-19. Thus, exemptions
from the dose criteria in the current
GDC-19 were necessary in the design
certification process for the
Westinghouse AP—600 advanced LWR
in order to use the 0.05 Sv (5 rem) TEDE
criterion deemed necessary for use with
alternative source terms. Exemptions
would arguably be necessary for future
applicants for construction permits,
design certifications, and combined
operating licenses. This proposed
change would eliminate the need for
these exemptions.

F. Sections 21.3, 50.2, 50.49(b)(1)(i)(C),
50.65(b)(1), and 54.4(a)(L)(iii)

These sections would be revised to
conform with the relocation of accident
dose criteria from §100.11 to §50.67 for
operating reactors that have amended
their design bases to use an alternative
source term.

G. Section 50.34

A new footnote to §50.34 would be
added to define what constitutes an
accident source term. This new footnote
is identical to the existing footnote 1 to
§100.11, and is being added to provide
for consistency between Parts 50 and
100.

H. Sections 50.34(f)(2)(vii), (viii), (xxvi)
and (xxviii)

These paragraphs would be revised to
replace an explicit reference to the
“TID-14844 source term’” with a more
general reference to *‘accident source
term.” These changes potentially affect
two classes of applicants. The first
affected class is facilities that obtain
combined licenses under part 52.
Section 52.47(a)(ii) states that
applications for combined licenses must
contain, inter alia, ““demonstration of
compliance with any technically-
relevant portions of the Three Mile
Island requirements set forth in
§50.34(f).” Section 50.34(f) contains
several references to the TID-14844
source term. These references would be
modified to delete the reference to TID-
14844. This would make it clear that
applicants for combined licenses would
not use the TID-14844 source term but
would use the source term in the
referenced design certification, or a
source term that is justified in the
combined license application.

The second affected class is the small
subset of plants that had construction
permits pending on February 16, 1982.
With the proposed change, these plants
could use either the TID-14844 source
term or an alternative source term in
their operating license applications.
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V. Future Regulatory Action

The NRC is developing the following
regulatory guides and Standard Review
Plan sections to provide prospective
applicants with the necessary guidance
for implementing the proposed
regulation. The draft guide and draft
Standard Review Plan section will be
issued to coincide with the publication
of the final regulations that would
implement this proposed rulemaking. A
notice of availability for these materials
will be published in the Federal
Register at a future date.

1. Draft Guide DG-1081, ‘“‘Alternative
Radiological Source Terms for
Evaluating the Radiological
Consequences of Design Basis Accidents
at Boiling and Pressurized Water
Reactors™

This guide is expected to present
regulatory guidance on the
implementation of an alternative source
term at an operating reactor. The guide
is expected to address issues involving
limited or selective implementation of
an alternative source term and
probabilistic risk assessment (PRA)
issues related to plant modifications
based on an alternative source term, and
to provide guidance on the scope and
extent of affected DBA radiological
analyses and associated acceptance
criteria. The guide is expected to
include revised assumptions and
methods for each affected DBA in a
series of appendices. These appendices
will supersede the guidance in
Regulatory Guides 1.3, 1.4, 1.25, and
1.77, and will supplement guidance in
Regulatory Guide 1.89 for those
facilities using an alternative source
term.

2. Standard Review Plan Section, 15.0.1,
“Radiological Consequence Analyses
Using Alternative Source Terms”

This SRP section presents guidance to
NRC staff in the review of the adequacy
of licensee submittals requesting
approval for use of an alternative source
term.

V1. Referenced Documents

Copies of NUREG-0737, NUREG—
0800, NUREG-1465, and NUREG/CR-
6204 may be purchased from the
Superintendent of Documents, U.S.
Government Printing Office, Mail Stop
SSOP, Washington, DC 20402-9328.
Copies also are available from the
National Technical Information Service,
5285 Port Royal Road, Springfield, VA
22161. A copy also is available for
inspection and copying for a fee in the
NRC Public Document Room, 2120 L
Street, NW (Lower Level), Washington,
DC.

Copies of issued regulatory guides
may be purchased from the Government
Printing Office (GPO) at the current GPO
price. Information on current GPO
prices may be obtained by contacting
the Superintendent of Documents, U.S.
Government Printing Office, P.O. Box
37082, Washington, DC 20402-9328.
Issued guides also may be purchased
from the National Technical Information
Service (NTIS) on a standing order
basis. Details on this service may be
obtained by writing NTIS, 5826 Port
Royal Road, Springfield, VA 22161.

Copies of SECY-94-302, SECY-96—
242, SECY-98-154, TID14844, and TR—
105909 are available for inspection and
copying for a fee at the NRC Public
Document Room, 2120 L Street, NW
(Lower Level), Washington, DC.

VII. Draft Finding of No Significant
Environmental Impact: Availability

The NRC has determined under the
National Environmental Policy Act of
1969, as amended, and the NRC’s
regulations in Subpart A of 10 CFR Part
51, that this regulation is not a major
Federal action significantly affecting the
quality of the human environment and,
therefore, an environmental impact
statement is not required. This proposed
rule would allow operating reactors to
replace the traditional TID-14844
source term with a more realistic source
term based on the insights gained from
extensive accident research activities.
The actual accident sequence and
progression would not be changed; it is
the regulatory assumptions regarding
the accident that would be affected by
the change. The use of an alternative
source term alone cannot increase the
core damage frequency (CDF) or the
large early release frequency (LERF) or
actual offsite or onsite radiation doses.
An alternative source term could be
used to justify changes in the plant
design that might have an impact on
CDF or LERF or that might increase
offsite or onsite doses. These potential
changes are subject to existing
requirements in the NRC’s regulations.
Thus, the level of protection of public
health and safety provided in NRC
regulations would not be decreased by
this proposed rule. The proposed rule
would not affect non-radiological plant
effluents and would have no significant
environmental impact.

As discussed above, the
determination of the environmental
assessment is that there would be no
significant offsite impact on the public
from this action. However, the general
public should note that the NRC
welcomes public participation. Also, the
NRC has committed itself to complying
in all its actions with Executive Order

(E.O.) 12898, ““Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations,” dated February 11, 1994.
In accordance with that Executive
Order, the NRC has determined that
there are no disproportionately high and
adverse impacts on minority and low
income parties. In the letter and spirit
of E.O. 12898, the NRC is requesting
public comments on any environmental
justice considerations or questions that
the public thinks may be related to this
proposed rule, but that somehow were
not addressed. The NRC uses the
following working definition of
environmental justice: Environmental
justice means the fair treatment and
meaningful involvement of all people,
regardless of race, ethnicity, culture,
income, or educational level with
respect to the development,
implementation and enforcement of
environmental laws, regulations, and
policies. Comments on any aspect of the
environmental assessment, including
environmental justice, may be
submitted to the NRC as indicated
under the ADDRESSES heading.

The draft environmental assessment
and the draft finding of no significant
impact on which this determination is
based are available for inspection at the
NRC Public Document Room, 2120 L
Street NW (Lower Level), Washington,
DC. Single copies of the environmental
assessment and finding of no significant
impact are available from Mr. Stephen
F. LaVie, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
NRC, Washington, DC 20555-0001,
telephone: 301-415-1081, or by Internet
electronic mail to sfl@nrc.gov.

VIII. Paperwork Reduction Act
Statement

This proposed rule increases the
burden on licensees by requiring that
when seeking to revise their current
accident source term in design basis
radiological consequence analyses, they
apply for an amendment under §50.90.
The public burden for this information
collection is estimated to average 609
hours per request. Because the burden
for this information collection is
insignificant, Office of Management and
Budget (OMB) clearance is not required.
Existing requirements were approved by
the Office of Management and Budget,
approval number 3150-0011.

Public Protection Notification

If an information collection does not
display a currently valid OMB control
number, the NRC may not conduct or
sponsor, and a person is not required to
respond to, the information collection.
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IX. Regulatory Analysis

The Commission has prepared a
regulatory analysis on this regulation.
Interested persons may examine a copy
of the regulatory analysis at the NRC
Public Document Room, 2120 L Street
NW. (Lower Level), Washington, DC.
Single copies of the analysis are
available from Mr. Stephen F. LaVie,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,

Washington, DC 20555-0001, telephone:

301-415-1081, or by Internet electronic
mail to sfl@nrc.gov.

X. Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities. This proposed
regulation will affect only the licensing
and operation of nuclear power plants.
The companies that own these plants do
not fall within the definition of “small
entities”” found in the Regulatory
Flexibility Act or within the size
standards established by the NRC (April
11, 1995; 60 FR 18344).

XI. Backfit Analysis

The NRC has determined that the
backfit rule in 10 CFR 50.109, does not
apply to this proposed regulation and
that a backfit analysis is not required for
this proposed regulation because these
amendments do not involve any
provisions that would impose backfits
as defined in 10 CFR 50.109(a)(1). This
proposed regulation amends the NRC’s
regulations by establishing alternate
requirements that may be voluntarily
adopted by licensees.

List of Subjects
10 CFR Part 21

Nuclear power plants and reactors,
Penalties, Radiation protection,
Reporting and recordkeeping
requirements.

10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

10 CFR Part 54

Administrative practice and
procedure, Age-related degradation,
Backfitting, Classified information,
Criminal penalties, Environmental
protection, Nuclear power plants and

reactors, Reporting and recordkeeping
requirements.

For the reasons noted in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended, the
Energy Reorganization Act of 1974, as
amended; and 5 U.S.C. 553, the NRC is
proposing the following amendments to
10 CFR Parts 21, 50, and 54:

PART 21—REPORTING OF DEFECTS
AND NONCOMPLIANCE

1. The authority citation for part 21
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended, sec. 234, 83 Stat. 444, as amended,
sec. 1701, 106 Stat. 2951, 2953 (42 U.S.C.
2201, 2282, 2297f); secs. 201, as amended,
206, 88 Stat. 1242, as amended, 1246 (42
U.S.C. 5841, 5846).

Section 21.2 also issued under secs. 135,
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161).

2. Section 21.3 is amended by
republishing the introductory text and
revising paragraph (1)(i)(C) of the
definition of Basic component to read as
follows:

§21.3 Definitions.

As used in this part:

Basic component. (1)(i) * * *

(C) The capability to prevent or
mitigate the consequences of accidents
which could result in potential offsite
exposures comparable to those referred
to in §50.34(a)(1), §50.67(b)(2), or
§100.11 of this chapter, as applicable.

* * * * *

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

3. The authority citation for part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 444, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
9601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101,
185, 68 Stat. 955 as amended (42 U.S.C. 2131,
2235), sec. 102, Pub. L. 91-9190, 83 Stat. 853
(42 U.S.C. 4332). Sections 50.13, 50.54(dd),
and 50.103 also issued under sec. 108, 68
Stat. 939, as amended (42 U.S.C. 2138).
Sections 50.23, 50.35, 50.55, and 50.56 also
issued under sec. 185, 68 Stat. 955 (42 U.S.C.
2235). Sections 50.33a, 50.55a and Appendix
Q also issued under sec. 102, Pub. L. 91—
9190, 83 Stat. 853 (42 U.S.C. 4332). Sections
50.34 and 50.54 also issued under sec. 204,
88 Stat. 1245 (42 U.S.C. 5844). Sections
50.58, 50.91, and 50.92 also issued under
Pub. L. 97-9415, 96 Stat. 2073 (42 U.S.C.

2239). Section 50.78 also issued under sec.
122, 68 Stat. 939 (42 U.S.C. 2152). Sections
50.80-50.81 also issued under sec. 184, 68
Stat. 954, as amended (42 U.S.C. 2234).
Appendix F also issued under sec. 187, 68
Stat. 955 (42 U.S.C 2237).

4. Section 50.2 is amended by
republishing the introductory text, by
revising paragraph (1)(iii) of the
definition of Basic component and by
adding in alphabetical order the
definition for Source term to read as
follows:

§50.2 Definitions.
As used in this part,

* * * * *
Basic component * * *
(1 * * *

(iii) The capability to prevent or
mitigate the consequences of accidents
which could result in potential offsite
exposures comparable to those referred
to in §50.34(a)(1), §50.67(b)(2), or
§100.11 of this chapter, as applicable.
* * * * *

Source term refers to the magnitude
and mix of radionuclides released from
the reactor core to the reactor
containment, their physical and
chemical form, and the timing of their
release.

* * * * *

5. Section 50.34 is amended by
revising paragraphs (f)(2)(vii), (viii),
(xxvi), and (xxviii) to read as follows:

§50.34 Contents of applications; technical
information.
* * * * *

f * * *

(2) * * *

(vii) Perform radiation and shielding
design reviews of spaces around
systems that may, as a result of an
accident, contain accident source term 11
radioactive materials, and design as
necessary to permit adequate access to
important areas and to protect safety
equipment from the radiation
environment. (11.B.2)

(viii) Provide a capability to promptly
obtain and analyze samples from the
reactor coolant system and containment
that may contain accident source term 12
radioactive materials without radiation
exposures to any individual exceeding 5
rems to the whole body or 50 rems to

11The fission product release assumed for these
calculations should be based upon a major accident,
hypothesized for purposes of site analysis or
postulated from considerations of possible
accidental events, that would result in potential
hazards not exceeded by those from any accident
considered credible. Such accidents have generally
been assumed to result in substantial meltdown of
the core with subsequent release of appreciable
quantities of fission products.

12 See footnote 11 to paragraph (f)(2)(vii) of this
section.
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the extremities. Materials to be analyzed
and quantified include certain
radionuclides that are indicators of the
degree of core damage (e.g., noble gases,
radioiodines and cesiums, and
nonvolatile isotopes), hydrogen in the
containment atmosphere, dissolved
gases, chloride, and boron
concentrations. (11.B.3)

* * * * *

(xxvi) Provide for leakage control and
detection in the design of systems
outside containment that contain (or
might contain) accident source term 13
radioactive materials following an
accident. Applicants shall submit a
leakage control program, including an
initial test program, a schedule for re-
testing these systems, and the actions to
be taken for minimizing leakage from
such systems. The goal is to minimize
potential exposures to workers and
public, and to provide reasonable
assurance that excessive leakage will
not prevent the use of systems needed
in an emergency. (111.D.1.1)

* * * * *

(xxviii) Evaluate potential pathways
for radioactivity and radiation that may
lead to control room habitability
problems under accident conditions
resulting in an accident source term 14
release, and make necessary design
provisions to preclude such problems.
(1.D.3.4)

6. Section 50.49 is amended by
revising paragraph (b)(1)(i)(C) to read as
follows:

§50.49 Environmental qualification of
electric equipment important to safety for
nuclear power plants.

* * * * *

* * *
o

(l) * X *

(C) The capability to prevent or
mitigate the consequences of accidents
that could result in potential offsite
exposures comparable to the guidelines
in §50.34(a)(1), §50.67(b)(2), or §100.11
of this chapter, as applicable.

* * * * *

7. Section 50.65 is amended by
revising paragraph (b)(1) to read as
follows:

§50.65 Requirements for monitoring the
effectiveness of maintenance at nuclear
power plants.

* * * * *

b***

(1) Safety-related structures, systems
and components that are relied upon to

13 See footnote 11 to paragraph (f)(2)(vii) of this
section.

14 See footnote 11 to paragraph (f)(2)(vii) of this
section.

remain functional during and following
design basis events to ensure the
integrity of the reactor coolant pressure
boundary, the capability to shut down
the reactor and maintain it in a safe
shutdown condition, or the capability to
prevent or mitigate the consequences of
accidents that could result in potential
offsite exposure comparable to the
guidelines in §50.34(a)(1), §50.67(b)(2),
or §100.11 of this chapter, as
applicable.
* * * * *

8. Part 50 is amended by adding
850.67 to read as follows:

§50.67 Accident source term.

(a) Applicability. The requirements of
this section apply to all holders of
operating licenses issued prior to
January 10, 1997, who seek to revise the
current accident source term used in
their design basis radiological analyses.

(b) Requirements. (1) A licensee who
seeks to revise its current accident
source term in design basis radiological
consequence analyses shall apply for a
license amendment under §50.90. The
application shall contain an evaluation
of the consequences of applicable
design basis accidents ! previously
analyzed in the safety analysis report.

(2) The NRC may issue the
amendment only if the applicant’s
analysis demonstrates with reasonable
assurance that:

(i) An individual located at any point
on the boundary of the exclusion area
for any 2-hour period following the
onset of the postulated fission product
release, would not receive a radiation
dose in excess of 0.25 Sv (25 rem) 2 total
effective dose equivalent (TEDE).

(i) An individual located at any point
on the outer boundary of the low
population zone, who is exposed to the
radioactive cloud resulting from the
postulated fission product release
(during the entire period of its passage),
would not receive a radiation dose in
excess of 0.25 Sv (25 rem) total effective
dose equivalent (TEDE).

1The fission product release assumed for these
calculations should be based upon a major accident,
hypothesized for purposes of design analyses or
postulated from considerations of possible
accidental events, that would result in potential
hazards not exceeded by those from any accident
considered credible. Such accidents have generally
been assumed to result in substantial meltdown of
the core with subsequent release of appreciable
quantities of fission products.

2The use of 0.25 Sv (25 rem) TEDE is not
intended to imply that this value constitutes an
acceptable limit for emergency doses to the public
under accident conditions. Rather, this 0.25 Sv (25
rem) TEDE value has been stated in this section as
a reference value, which can be used in the
evaluation of proposed design basis changes with
respect to potential reactor accidents of exceedingly
low probability of occurrence and low risk of public
exposure to radiation.

(iii) Adequate radiation protection is
provided to permit access to and
occupancy of the control room under
accident conditions without personnel
receiving radiation exposures in excess
of 0.05 Sv (5 rem) total effective dose
equivalent (TEDE) for the duration of
the accident.

9. Part 50, Appendix A, Il., General
Design Criterion 19, is revised to read as
follows:

Appendix A to Part 50—General Design

Criteria for Nuclear Power Plants
* * * * *

II***

Criterion 19—Control room. A control
room shall be provided from which actions
can be taken to operate the nuclear power
unit safely under normal conditions and to
maintain it in a safe condition under accident
conditions, including loss-of-coolant
accidents. Adequate radiation protection
shall be provided to permit access and
occupancy of the control room under
accident conditions without personnel
receiving radiation exposures in excess of 5
rem whole body, or its equivalent to any part
of the body, for the duration of the accident.

Equipment at appropriate locations outside
the control room shall be provided (1) with
a design capability for prompt hot shutdown
of the reactor, including necessary
instrumentation and controls to maintain the
unit in a safe condition during hot shutdown,
and (2) with a potential capability for
subsequent cold shutdown of the reactor
through the use of suitable procedures.

Applicants for construction permits under
this part or a design certification or combined
license under part 52 of this chapter who
apply on or after January 10, 1997, or holders
of operating licenses using an alternative
source term under §50.67, shall meet the
requirements of this criterion, except that
with regard to control room access and
occupancy, adequate radiation protection
shall be provided to ensure that radiation
exposures shall not exceed 0.05 Sv (5 rem)
total effective dose equivalent (TEDE) as
defined in §50.2 for the duration of the
accident.

* * * * *

PART 54—REQUIREMENTS FOR
RENEWAL OF OPERATING LICENSES
FOR NUCLEAR POWER PLANTS

10. The authority citation for part 54
continues to read as follows:

Authority: Secs. 102, 103, 104, 161, 181,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, as amended, sec. 234, 83
Stat. 1244, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2201, 2232, 2233, 2236, 2239,
2282); secs 201, 202, 206, 88 Stat. 1242, 1244,
as amended (42 U.S.C. 5841, 5842), E.O.
12829, 3 CFR, 1993 Comp., p. 570; E.O.
12958, as amended, 3 CFR, 1995 Comp., p.
333; E.O. 12968, 3 CFR, 1995 Comp., p. 391.

11. Section 54.4 is amended by
revising paragraph (a)(1)(iii) to read as
follows:
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§54.4 Scope.

(a) * * %

(1) * * *

(iii) The capability to prevent or
mitigate the consequences of accidents
which could result in potential offsite
exposures comparable to those referred
to in §50.34(a)(1), §50.67(b)(2), or
§100.11 of this chapter, as applicable.

* * * * *

Dated at Rockville, Maryland, this 5th day
of March 1999.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,
Secretary of the Commission.
[FR Doc. 99-6058 Filed 3—10-99; 8:45 am]
BILLING CODE 7590-01-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ANM-02]

Proposed Revision of Class E
Airspace; Colstrip, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This proposal would amend
the Colstrip, MT, Class E area and
provide additional controlled airspace
to accommodate the development of
new Standard Instrument Approach
Procedures (SIAP) utilizing the Global
Positioning System (GPS) at the
Colstrip, Airport.

DATES: Comments must be received on
or before April 26, 1999.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace Branch, ANM-520, Federal
Aviation Administration, Docket No.
99-ANM-02, 1601 Lind Avenue SW,
Renton, Washington, 98055-4056.

The official docket may be examined
in the office of the Assistant Chief
Counsel for the Northwest Mountain
Region at the same address.

An informal docket may also be
examined during normal business hours
in the office of the Manager, Air Traffic
Division, Airspace Branch, at the
address listed above.

FOR FURTHER INFORMATION CONTACT:
Dennis Ripley, ANM-520.6, Federal
Aviation Administration, Docket No.
99-ANM-02, 1601 Lind Avenue SW,
Renton, Washington 98055-4056;
telephone number: (425) 227-2527.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specially invited on the overall
regulatory, aeronautical, economic,
environmental, and energy related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit,
with those comments, a self-addressed
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 99—
ANM-02.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in the
light of comments received. All
comments submitted will be available
for examination at the address listed
above both before and after the closing
date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration,
Airspace Branch, ANM-520, 1601 Lind
Avenue SW, Renton, Washington
98055-4056. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed in a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to Title 14 Code of Federal
Regulations, part 71 (14 CFR part 71) by
revising Class E airspace at Colstrip,
MT, in order to accommodate two new
GPS SIAP to the Colstrip Airport. This
amendment would provide additional
airspace by lowering the Class E area to
the west in order to meet current criteria
standards associated with SIAP holding

patterns. The FAA establishes Class E
airspace where necessary to contain
aircraft transitioning between the
terminal and en route environments.
The intended effect of this proposal is
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
Instrument Flight Rules (IFR) at the
Constrip Airport and between the
terminal and en route transition stages.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
Class E airspace areas extending upward
from 700 feet or more above the surface
of the earth, are published Paragraph
6005, of FAA Order 7400.9F dated
September 10, 1998, and effective
September 16, 1998, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES, AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.
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§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM MT E5 Colstrip, MT [Revised]

Colstrip Airport, Colstrip MT

(Lat. 45°51'10" N, long. 106°42'34" W)

That airspace extending upward from 700
feet above the surface within a 13.5-mile
radius of Colstrip Airport, that airspace
extending upward from 1,200 feet above the
surface bounded on the north along V-2, on
the east along V-254; on the south along lat.
45°30'00"" N., to long. 107°40'00" W., on the
west along long. 107°40'00" W., to V-2;
excluding that airspace within Federal
airways, the Billings, the Forsyth and the
Miles City, MT, Class E airspace areas

* * * * *

Issued in Seattle, Washington, on February
18, 1999.

Daniel A. Boyle,

Assistant Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 99-6054 Filed 3—10-99; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release No. 34-41142; File No. S7-8-99]
RIN 3235-AH61

Operational Capability Requirements
of Registered Broker-Dealers and

Transfer Agents and Year 2000
Compliance

AGENCY: Securities and Exchange
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Securities and Exchange
Commission (““Commission) is soliciting
comment on new proposed Rules 15b7—
2 and 17Ad-20 and temporary Rules
15b7-3T, 17Ad-21T, and 17a-9T under
the Securities Exchange Act of 1934
(““Exchange Act”). Broker-dealers and
transfer agents are becoming
increasingly reliant on computer
systems to perform their functions.
Thus, it is critical that they have
sufficient operational capability. In
addition, broker-dealers, transfer agents,
and other securities market participants
are facing a critical test of their
operational capability with the

upcoming Year 2000. These proposed
rules would require registered broker-
dealers and transfer agents to have
sufficient operational capability and
their computer systems to be Year 2000
compliant. These proposed rules are
intended to protect investors and the
securities markets by reducing the
potential systemic risk as a result of
operational failures in general, and in
particular, computer systems failures
related to the Year 2000 at registered
broker-dealers and non-bank transfer
agents.

DATES: You should send us your
comments so that they arrive at the
Commission on or before April 12, 1999.
ADDRESSES: You should submit three
copies of your comments to Jonathan G.
Katz, Secretary, Mail Stop 0609,
Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C.
20549-0609. You can also submit your
comments electronically at the
following E-mail address: rule-
comments@sec.gov. In your comment
letters, you should refer to File No. S7—
8-99, which should be included on the
subject line if E-mail is used. We will
make all comments received available
for public inspection and copying at the
Commission’s Public Reference Room,
450 Fifth Street, N.W., Washington, D.C.
20549. We will post electronically
submitted comment letters on our
Internet web site (http://www.sec.gov).
FOR FURTHER INFORMATION CONTACT:
Broker-Dealers (Rules 15b7-2 and 15b7-
3T) Sheila Slevin, Assistant Director,
202-942-0796, S. Kevin An, Special
Counsel, 202-942-0198, or Kevin
Ehrlich, Attorney, 202—942-0778;
Transfer Agents (Rules 17Ad-20 and
17Ad-21T) Jerry W. Carpenter, Assistant
Director, 202-942-4187, or Lori R.
Bucci, Special Counsel, 202-942-4187;
Recordkeeping (Rule 17a-9T) Tom
McGowan, Assistant Director, 202—-942—
0177, Division of Market Regulation,
Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C.
20549-1001.

SUPPLEMENTARY INFORMATION:

I. Introduction and Executive Summary

Because of the tremendous growth in
the volume and complexity of securities
trading in recent years, broker-dealers
and transfer agents are becoming
increasingly reliant on computer
systems to perform their functions.
Securities firms rely on computers to
handle every aspect of trading, from
routing orders to various markets to
maintaining customer accounts. As with
broker-dealers, the majority of transfer
agents also now rely on computers
instead of manual processing to record

changes of ownership of securities,
maintain issuer securityholder records,
cancel and issue certificates, and
distribute dividends. Accordingly, it has
become more essential than ever that
broker-dealers have sufficient
operational capability to process
transactions for customers as well as to
maintain control of customer funds and
securities, and for transfer agents to
assure the prompt transfer and
processing of securities and
maintenance of securityholder files.

This obligation is not new. Broker-
dealers and transfer agents have always
been expected under the federal
securities laws to have the ability to
properly handle customer transactions,
whether manually or electronically. For
example, in connection with the back
office problems in the 1960s, we warned
broker-dealers that if they did not have
the personnel and facilities to enable
them to promptly execute and
consummate all of their securities
transactions, they could be in violation
of the antifraud provisions if they
accepted or executed any customer
order.1 More recently, the Division of
Market Regulation stated that broker-
dealers should take steps to prevent
their operational systems from being
overwhelmed by high trading volume
and that they should have the systems
capacity to handle exceptional
situations.2

In light of broker-dealers’ and transfer
agents’ increasing reliance on computer
systems, we believe it is appropriate to
provide further guidance by setting
objective standards relating to
operational capability that registered
broker-dealers must meet under Section
15(b)(7) of the Exchange Act3 and that
registered transfer agents must meet
under Section 17A(d)(1) of the Exchange

1Exchange Act Rel. No. 8363 (July 29, 1968), 33
FR 11150 (August 7, 1968).

2 Staff Legal Bulletin No. 8 (September 9, 1998),
which can be found at <http://www.sec.gov/rules/
othern/slbmr8.htm>. At the time we announced the
Automation Review Policy Statement for self-
regulatory organizations (‘*‘SROs), we stated that
broker-dealers should also engage in systems
testing. Exchange Act Rel. No. 27445 (November 16,
1989), 54 FR 48703 (November 24, 1989).

3The Congress recognized the importance of the
operational capability of broker-dealers by
including Exchange Act Section 15(b)(7) as part of
the 1975 Amendments. Pub. L. No. 94-29, 89 Stat.
97 (1975). That section allows us to establish by
rule such operational capability standards as we
find necessary or appropriate in the public interest
or for the protection of investors. We also note that
we have broad authority to promulgate rules and
regulations as necessary or appropriate in the
public interest or for the protection of investors to
provide safeguards with respect to the financial
responsibility and related practices of broker-
dealers. Exchange Act Section 15(c)(3), 15 U.S.C.
80(c)(3).
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Act.4 We are proposing these standards
at this time because broker-dealers,
transfer agents, and other securities
market participants are facing a critical
test of their operational capability with
the upcoming Year 2000 (“'Y2K™).5 As
the next millennium approaches, unless
proper modifications have been made,
the program logic in many computer
systems will start to produce erroneous
results because the systems will
incorrectly read dates such as *“‘01/01/
00 as being in 1900 or in some other
incorrect year. While we do not
anticipate widespread failures by
broker-dealers or transfer agents as a
result of the Y2K problem, we want to
reduce the potential risk to the markets
by reserving the right to take
prophylactic measures against broker-
dealers and non-bank transfer agents
whose systems will not be ready for
Year 2000. Accordingly, we are also
proposing temporary rules to
specifically address the Year 2000
problem by giving us the ability to take
the steps necessary in the event that a
broker-dealer or a non-bank transfer
agent will not be Year 2000 compliant.

I1. Our Efforts to Date on the Y2K
Problem

The Commission views the Y2K
problem as an extremely serious issue
and has already taken various steps to
address it. For example, we adopted
Rules 17a-5(¢e)(5) and 17Ad-18 under
the Exchange Act requiring certain
broker-dealers and non-bank transfer
agents to file reports with us and their
DEAs regarding their Year 2000
preparedness.t We also provided
interpretive guidance for public
companies, investment advisers,
investment companies, and municipal
securities issuers regarding their
disclosure obligations about their Year
2000 issues.” Since 1996, our Division

4Exchange Act Section 17A(d)(1) gives us broad
authority to prescribe rules for registered transfer
agent activity as necessary or appropriate in the
public interest, for the protection of investors, or for
the safeguarding of securities and funds.

5See generally Exchange Act Rel. No. 40162 (July
2,1998), 63 FR 37668 (July 13, 1998); Exchange Act
Rel. No. 40163 (July 2, 1998), 63 FR 37688 (July 13,
1998).

61d. In addition, we later amended Rule 17a-5
and Rule 17Ad-18 to require these entities to file
a report prepared by an independent public
accountant regarding their process for preparing for
the Year 2000. Exchange Act Rel. No. 40608
(October 28, 1998), 63 FR 59208 (November 3,
1998); Exchange Act Rel. No. 40587 (October 22,
1998), 63 FR 58630 (November 2, 1998).

7Exchange Act Rel. No. 40277 (July 29, 1998), 63
FR 41394 (August 4, 1998). We subsequently issued
a release publishing guidance in the form of
Frequently Asked Questions to clarify recurring
issues regarding Year 2000 disclosure obligations.
Exchange Act Rel. No. 40649 (November 9, 1998),
63 FR 63758 (November 16, 1998).

of Market Regulation has periodically
surveyed the exchanges, Nasdaq, and
the clearing agencies for detailed
information regarding their Year 2000
efforts. In addition, since the third
quarter of 1996, our Office of
Compliance Inspections and
Examinations has included a Year 2000
examination module in its examinations
of transfer agents and selected broker-
dealers.8 Finally, we instituted public
administrative and cease-and-desist
proceedings against broker-dealers and
transfer agents that failed to file in a
timely manner all or part of the required
Y2K forms.® Through these efforts, we
have made clear that a failure to
adequately address the Y2K problem
cannot serve as an excuse for failing to
protect investors.

To date, our efforts have mostly
focused on increasing broker-dealer and
transfer agent awareness of the Year
2000 problem, on requiring broker-
dealers and non-bank transfer agents to
disclose their Year 2000 readiness, and
encouraging point-to-point and
industry-wide testing.1° Based on the
experience and information obtained
from these efforts, we have determined
that it would be prudent to adopt
additional safeguards to prevent or
reduce any adverse effects of non-Year
2000 compliant broker-dealers and non-
bank transfer agents on investors and
the securities markets. It is crucial that
all broker-dealers and transfer agents be
Year 2000 compliant because the
problems of any non-compliant broker-
dealer or transfer agent could have
detrimental and potentially widespread
consequences for other market
participants. For this reason, we have
decided to propose measures that would
allow us to take a proactive approach in

8|n addition, in June 1997 and 1998, our staff
published reports to Congress on the Readiness of
the United States Securities Industry and Public
Companies to Meet the Information Processing
Challenges of the Year 2000. Both of these reports
are available at <http://www.sec.gov/news/studies/
yr2000.htm> (and yr2000-2.htm). Our staff will
prepare a similar report in 1999.

9 See, e.9., Exchange Act Release No. 40573 [Adm.

Proc. File No. 3-9758] (October 20, 1998) (broker-
dealers that failed to file Form BD-Y2K); Exchange
Act Release No. 40895 [Adm. Proc. No. 3-9801]
(January 7, 1999) (transfer agents that failed to file
Form TA-Y2K).

10\We also reminded broker-dealers and non-bank
transfer agents that failure to adequately prepare for
the Year 2000 will not be considered a valid excuse
for noncompliance with the requirements of
Exchange Act Rules 17a-3, 17Ad-6, and 17Ad-7 to
make and keep current books and records. Supra
note 5. See also In re Lowell H. Listrom, Adm. Proc.
File No. 3-7156, footnote 7 (March 19, 1992)
(Commission stating that *‘if a broker-dealer or its
agent develops a computer-communications system
to facilitate regulatory compliance, failure of that
system does not excuse the broker-dealer from its
obligation to comply with each of its regulatory
responsibilities.a)

dealing with broker-dealers and non-
bank transfer agents that are not ready
for Y2K.

I11. Discussion of Proposed Rules

A. Proposed Rule 15b7-2

Proposed Rule 15b7-2 is intended to
protect investors and the securities
markets in general by requiring
registered broker-dealers to have
sufficient operational capability in order
to conduct a securities business.11
Under the proposed rule, registered
broker-dealers must have and maintain
operational capability, taking into
consideration the nature of their
business, to assure the prompt and
accurate entry of customer orders,
execution, comparison, allocation,
clearance and settlement of securities
transactions, the maintenance of
customer accounts, and the delivery of
funds and securities.12 We are
proposing this rule under Exchange Act
Section 15(b)(7), which allows us to
establish by rule such standards of
operational capability as we find
necessary or appropriate in the public
interest or for the protection of
investors.13

Broker-dealers have always been
required to properly handle customer
orders. If a broker-dealer fails to comply
with this requirement, we can bring
enforcement actions for, among other
things, violating the antifraud
provisions of the Exchange Act and/or

11 Areas that would be encompassed by the term
“‘operational capability include the following
broker-dealer computer operations: controls in the
data center computer operations, such as facilities
management; controls regarding infrastructure and
physical hazards, staffing and operations practices
of the data center; data security practices and
policies; controls, practices and policies to ensure
adequate development and maintenance of
information systems; capacity planning and testing
to ensure the continual capability of systems to
handle varying amounts of data in a timely fashion;
and contingency planning, in particular, the plans
and procedures to resolve systems failures and to
ensure adequate investor protection in the case of
systems failure.

12 Proposed Rule 15b7-2(a). The term “‘customer”
includes a broker or dealer so that a clearing broker
that handles orders from other brokers and carries
their funds and securities would also be covered by
the rule. Proposed Rule 15b7-2(b).

13\We also note that the national securities
exchanges and the National Association of
Securities Dealers (“NASD’’) may deny membership
to broker-dealers that do not meet such standards
of operational capability as prescribed by their
rules. Exchange Act Sections 6(c)(3)(A), 15 U.S.C.
78f(c)(3)(A), and 15A(g)(3)(A), 15 U.S.C. 780-
3(9)(3)(A). For example, the New York Stock
Exchange (“NYSE”) may summarily suspend a
member who is in such operating difficulty that the
exchange determines and so naotifies us that the
member cannot be permitted to continue to do
business. NYSE Rule 475(b)(ii). The NASD also has
a similar rule under which the NASD may impose
various restrictions on its members experiencing
operational difficulties. NASD Rule 3130 and IM—
3130.
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violating the books and records
provisions. However, these actions
generally can only be brought after
customers are harmed by such a failure.
By codifying the operational capability
requirement into a Commission rule, we
can take preventive measures before a
broker-dealer’s operational problems
adversely affect its customers or the
markets. For example, in a cease-and-
desist proceeding, the Commission
would have the ability to require a
broker-dealer experiencing an
operational difficulty to take remedial
steps to effect compliance with the
proposed rule upon such terms and
conditions and within such time as the
Commission may specify.14

Because the rule is aimed at overall
capacity and mission critical systems
that affect processing of customer
securities transactions, isolated systems
problems unrelated to a broker-dealer’s
core business would not violate the rule.
For example, there can be occasional
delays or outages in electronic systems
due to a high demand or software
glitches. However, if delays or system
outages occur consistently due to
insufficient systems capacity that result
in customer orders not receiving timely
executions or customers not receiving
timely confirmations, then a broker-
dealer could be in violation of the
proposed rule and would need to take
appropriate actions before it could
resume its normal operation.

Under the Exchange Act, we have
broad authority to conduct reasonable
examinations of registered broker-
dealers.15 We and the SROs will
conduct examinations of registered
broker-dealers, including their
automated systems and records, as are
necessary to assess their operational
capability and, as discussed below,
whether they have a material Year 2000
problem.16 We seek comment on
whether we should specifically include
a requirement in the proposed rule for
broker-dealers to document their
operational capability, and what types
of documents would suffice.

Some brokers (*“‘introducing broker-
dealers’) have agreements with another
broker (‘“‘clearing broker-dealer™)
pursuant to which the clearing broker-
dealer performs many of the functions
related to securities transactions.1? In

14See 15 U.S.C. 78u-3.

15See, e.g., 15 U.S.C. 78q(b).

16\We, of course, have the ability to bring
enforcement cases against those who violate these
rules.

17Under these arrangements, in general,
introducing brokers transmit orders, funds, and
securities of customers to the clearing broker, which
then executes the orders and maintains custody of
the funds and securities. In addition to holding

these situations, the introducing and
clearing broker-dealers agree on the
allocation of responsibilities for
handling customer trades and accounts
and other matters.18 We note, however,
that such arrangements do not relieve
either broker-dealer of its
responsibilities under the federal
securities laws, including this proposed
rule and proposed temporary Rule
15b7-3T discussed below.1° For
example, an introducing broker-dealer
that has an arrangement with a clearing
broker-dealer should confirm that the
clearing broker-dealer is able to perform
the functions it has agreed to perform.
If an introducing broker-dealer becomes
aware that its clearing broker-dealer is
experiencing operational difficulty, the
introducing broker-dealer should
promptly make other arrangements to
assure appropriate processing of its
trades.

B. Proposed Temporary Rule 15b7-3T
(Operational Capability in a Year 2000
Environment)

Proposed temporary Rule 15b7-3T
specifically addresses what it means to
be operationally capable in the context
of Y2K, and outlines the procedures for
those broker-dealers that are not Year
2000 compliant by August 31, 1999, but
are in the process of remediating their
Y2K problems.

a. Material Year 2000 Problems

The rule states that a registered
broker-dealer would not be considered
operationally capable if it has a material
Year 2000 problem. We understand that
the determination of whether a
particular broker-dealer has a material
Year 2000 problem depends on the
specific facts and circumstances of a
particular case. To provide some
measure of certainty in this regard,
however, the proposed rule states that a
broker-dealer would have a material
Year 2000 problem if, at any time on or
after August 31, 1999:

* Any of its computer systems
incorrectly identifies any date in the
Year 1999, the Year 2000, or in any year
thereafter, and

funds and securities, clearing brokers are
contractually responsible for the settlement of the
securities transactions of the other broker-dealer
and the maintenance of certain records relating to
those transactions. The exact scope of the respective
responsibilities depends upon the individual
arrangements.

18 See, e.g., NYSE Rule 382.

19See 17 CFR 240.17a—4(i) (agreement with an
outside entity does not relieve broker-dealers from
the responsibility to prepare and maintain the
required records). We note, however, that broker-
dealers that rely upon the systems of an SRO,
including a registered clearing agency, for
processing securities transactions would not be
responsible in the event the SRO’s systems fail.

e The error impairs or, if uncorrected,
is likely to impair, any of its mission
critical computer systems.20
The proposed definition is not intended
to include a broker-dealer whose
systems have minor technical problems
regarding the reading of dates if these
problems do not adversely affect the
broker-dealer’s core business.

A broker-dealer would be presumed
to have a material Year 2000 problem
(and would therefore be presumed to
not be operationally capable) if, at any
time on or after August 31, 1999, it:

« Does not have written procedures
designed to identify, assess, and
remediate any Year 2000 problems in its
mission critical systems;21

« Has not verified its Year 2000
remediation efforts through reasonable
internal testing of its mission critical
systems;22

* Has not verified its Year 2000
remediation efforts by satisfying any
applicable Year 2000 testing
requirements imposed by a self-
regulatory organization;23 or

20 Proposed temporary Rule 15b7-3T(b)(1). The
term ““mission critical system” is defined as any
system that is necessary, depending on the nature
of the broker-dealer’s business, to assure the prompt
and accurate processing of securities transactions,
including order entry, execution, comparison,
allocation, clearance and settlement of securities
transactions, the maintenance of customer accounts,
and the delivery of funds and securities. Proposed
temporary Rule 15b7-3T(f)(1). The phrase
“depending on the nature of their business” is
intended to tailor the definition of a “‘material Year
2000 problem” to different broker-dealers’
businesses and operations. For example, broker-
dealers that do not use computer systems in the
conduct of their business may have little or no
direct obligations under this proposal. To the
extent, however, that some broker-dealers rely on
third parties in processing their securities
transactions and related activities, these broker-
dealers should take reasonable steps to verify that
such third parties do not have material Y2K
problems. Otherwise, these broker-dealers would
not be in compliance with the proposed rules.

21 The appropriate scope of such procedures
would obviously vary depending on the nature of
a broker-dealer’s business and the size and
complexity of its computer systems. To provide
flexibility, we are not prescribing specific written
procedures. However, as a baseline, broker-dealers
should, at a minimum, use industry standards. For
example, the NASD has published a High-Level
Plan, prepared by the Securities Industry
Association, summarizing the standard components
of a sample Year 2000 Project Plan. NASD Year
2000 Member Information (1998).

22The General Accounting Office has
recommended a set of testing guidelines that we
believe is reasonable for broker-dealers to follow. It
describes five phases of Year 2000 testing activities,
beginning with establishing an organizational
testing infrastructure, followed by designing,
conducting and reporting on software unit testing,
software integration testing, system acceptance
testing, and end-to-end testing. GAO Year 2000
Computing Crisis: A Testing Guide (November
1998) (“GAO Guidelines”).

23\We have approved SRO rule changes that
permit the SROs to require their members to

Continued



12130

Federal Register/Vol. 64, No. 47/Thursday, March 11, 1999/Proposed Rules

¢ Has not remediated all exceptions
contained in any public independent
accountant’s report prepared on behalf
of the broker-dealer pursuant to
Exchange Act Rule 17a-(5)(e)(5)(vi).

If a broker-dealer fails to meet any of the
four conditions above, it will be
presumed to have a material Year 2000
problem.

b. Notification to the Commission and
DEA

The proposed rule requires any
registered broker-dealer that
experiences, detects, or continues to
have a material Year 2000 problem at
any time on or after August 31, 1999, to
immediately notify the Commission and
its DEA of the problem.24 Broker-dealers
that are presumed to have a material
Year 2000 problem must notify us as
well. Notice to the Commission must be
sent by overnight delivery to the
attention of the Secretary, Mail Stop
0609, U.S. Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Washington, DC 20549-0609. The
notification requirement is intended to
alert the Commission and a broker-
dealer’s DEA so that we can assess the
broker-dealer’s condition and decide if
its Year 2000 problems threaten
customers or the integrity of the
markets. We intend to make this
information public so that customers
and counterparties of these broker-
dealers can assess the potential impact

conduct Year 2000 testing. See Exchange Act Rel.
No. 40745 (December 3, 1998), 63 FR 68324
(December 10, 1998) (NASD); Exchange Act Rel. No.
40836 (December 28, 1998), 64 FR 1037 (January 7,
1999) (American Stock Exchange); Exchange Act
Rel. No. 40837 (December 28, 1998), 64 FR 1055
(January 7, 1999) (NYSE); Exchange Act Rel. No.
40838 (December 28, 1998), 64 FR 1044 (January 7,
1999) (Chicago Board Options Exchange); Exchange
Act Rel. No. 40839 (December 28, 1998), 64 FR 1046
(January 7, 1999) (Chicago Stock Exchange);
Exchange Act Rel. No. 40870 (December 31, 1998),
64 FR 1263 (January 8, 1999) (Philadelphia Stock
Exchange); Exchange Act Rel. No. 40871 (December
31, 1998), 64 FR 1838 (January 12, 1999) (Boston
Stock Exchange); Exchange Act Rel. No. 40893
(January 7, 1999) (Pacific Stock Exchange), 64 FR
2932 (January 19, 1999); Exchange Act Rel. No.
40696 (November 20, 1998), 63 FR 65829
(November 30, 1998) (Depository Trust Company);
Exchange Act Rel. No. 40889 (January 6, 1999), 64
FR 2691 (January 15, 1999) (MBS Clearing
Corporation); and Exchange Act Rel. No. 40946
(January 14, 1999), 64 FR 3328 (January 21, 1999)
(National Securities Clearing Corporation).

24 Proposed temporary Rule 15b7-3T(c). This
notification requirement is in addition to the other
requirements to file reports with us under Rule 17a-
5(e)(5), 17 CFR 240.17a-5(e)(5). We anticipate that
the vast majority of broker-dealers that have a
material Y2K problem will file one notice regarding
their problem. However, if a broker-dealer
experiences another material problem that was not
discussed in an earlier notice, it would need to file
an additional notice to discuss the new problem.

on them and take any appropriate
action.

c¢. Prohibition on Non-compliant Broker-
Dealers and Certification

A broker-dealer that is not
operationally capable because it has a
material Year 2000 problem would be
prohibited, on or after August 31, 1999,
from effecting any transaction in,
inducing the purchase or sale of, any
security, receiving or holding customer
funds or securities, or carrying customer
accounts.25 However, a broker-dealer
with a material Y2K problem on or after
August 31, 1999, could continue to
operate its business if, in addition to
providing us and its DEA with the
notice required by paragraph (c) of the
rule, it provided us a certificate signed
by its chief executive officer (or an
individual with similar authority)
stating:26

* The broker-dealer is in the process
of remediating its material Year 2000
problem;

* The broker-dealer has scheduled
testing of its affected mission critical
systems to verify that the material Year
2000 problem has been remediated and
specifies the testing dates;

e The date (which cannot be later
than October 15, 1999) by which the
broker-dealer anticipates it will have
remediated the Year 2000 problem and
will therefore be operationally
capable; 27 and

» Based on inquiries and to the best
of his or her knowledge, the broker or
dealer does not anticipate that the
existence of the material Year 2000
problem will impair its ability,
depending on the nature of its business,
to ensure prompt and accurate
processing of securities transactions,
including order entry, execution,
comparison, allocation, clearance and
settlement of securities transactions, the
maintenance of customer accounts, or
the delivery of funds and securities.

We intend to make this information
public so that customers and
counterparties of these broker-dealers
can take any appropriate action.

There are two proposed limitations to
this certification provision. First, as
stated above, the target remediation date

25 Proposed temporary Rule 15b7-3T(d). A
broker-dealer that is presumed to have a material
Year 2000 problem has the burden to prove that it
does not have a material Y2K problem, and must
come forward before October 15, 1999 with
sufficient evidence to rebut the presumption. We
ask comment on the appropriate procedures for
rebutting the presumption.

26 proposed temporary Rule 15b7-3T(e)(1). The
Commission expects that a broker-dealer that is
presumed to have a material Y2K problem would
also rely upon this provision.

27 We call this date “‘the target remediation date.”

cannot be later than October 15, 1999.28
The purpose of this limitation is to
protect investors by providing sufficient
time for a broker-dealer that does not
meet its target remediation date to
unwind its business and to either return
funds and securities that belong to its
customers or make alternative
arrangements with a Y2K compliant
broker-dealer, as appropriate.2® This
date is also intended to require a broker-
dealer that is not Y2K compliant to
cease operation so that it does not
communicate inaccurate and damaging
information to the markets. Second,
notwithstanding the fact that a broker-
dealer has filed a certificate, the
Commission or a court of competent
jurisdiction can order a broker-dealer to
comply with Rule 15b7-3T(d) (i.e., to
cease to do business) if it is in the public
interest or for the protection of
investors. For example, we would take
action in the public interest under this
provision if the representations
contained in the certificate were false.

C. Proposed Temporary Rule 17a-9T

Proposed temporary Rule 17a-9T
would require certain broker-dealers to
make a separate copy of their trade
blotter and their securities record or
ledger (“‘stock record”) for the last two
business days of 1999.30 This proposed
rule is intended to assist broker-dealers,
the Commission, the DEAs, and the

28\We seek comment on whether the rule should
specifically allow for the filing of more than one
such certificate in case a broker-dealer does not
complete its remediation efforts by a target
remediation date that precedes October 15, 1999 or
in case it has filed an additional notice discussing
a new problem. We also seek comment on whether
the certificate should also be filed with DEAs.

29\We seek comment on whether the proposed
date of October 15, 1999, would be too late or too
early.

30Rule 17a-3(a)(1) requires every broker-dealer to
make and keep current a trade blotter containing an
itemized daily record of all purchases and sales of
securities, all receipts and deliveries of securities
(including certificate numbers), all receipts and
disbursements of cash and all other debits and
credits. The trade blotter is required to show the
account for which each transaction was effected,
the name and amount of securities, the unit and
aggregate purchase or sale price (if any), the trade
date, and the name or other designation of the
person from whom purchased or received or to
whom sold or delivered. 17 CFR 240.17a-3(a)(1).
Rule 17a-3(a)(5) requires every broker-dealer to
make and keep current a stock record reflecting
separately for each security all long or short
positions (including securities in safekeeping and
securities that are the subject of repurchase or
reverse repurchase agreements) carried by the
broker-dealer for its account or for the account of
its customers, including the name or designation of
the account in which each position is carried. The
stock record is also required to show the location
of all securities long and the offsetting position to
all securities short, including long security count
differences and short security count differences
classified by the date the differences were
discovered. 17 CFR 240.17a-3(a)(5).
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Securities Investor Protection
Corporation in identifying all securities
positions carried by the broker-dealer
and the location of the securities in the
event that a broker-dealer experiences
Year 2000 problems. Specifically, a
broker-dealer that is required to
maintain as of December 30 and
December 31, 1999, minimum net
capital of $250,000 31 would be required
to make and to preserve a separate copy
of its trade blotter and stock record as
of the close of business of each of the
last two business days of 1999.32 The
record may be kept on paper or on any
micrographic or electronic storage
media acceptable under Rule 17a—4(f).
Proposed temporary Rule 17a-9T would
only require broker-dealers to make and
preserve a separate copy of an existing
record and to ensure that the record is
created at the close of business on
December 30 and December 31, 1999. It
would not require a broker-dealer to
create any new record.33 The
Commission requests comment on
whether we should provide for
exemptions from any of the
requirements of this proposed rule,
either unconditionally or on specified
terms and conditions.34

D. Proposed Rule 17Ad-20

Under the proposed rules, transfer
agents would be subject to similar
obligations. Specifically, all registered
transfer agents would be required to
have operational capability, taking into
consideration the nature of their
business, to assure the prompt and
accurate transfer and processing of
securities, the maintenance of master
securityholder files, and the production
and retention of required records,
including:

¢ Countersigning such securities
upon issuance;

¢ Monitoring the issuance of such
securities with a view to preventing
unauthorized issuance;

« Registering the transfer of such
securities;

« Exchanging or converting such
securities; and

¢ Transferring record ownership of
securities by book-keeping entry

31See 17 CFR 240.15¢3-1(a)(2).

32 A broker-dealer that makes a stock record that
reflects both trade date and settlement date
positions would not be required to make a separate
trade blotter.

33We understand that most broker-dealers
already make and preserve a separate copy of their
record as a good business practice.

34|f such exemptions were to be included in Rule
17a-9T, the Commission also asks comment on
whether the Director of the Division of Market
Regulation should have delegated authority to grant
such exemptions on the Commission’s behalf.

without physical issuance of securities
certificates.35

We are proposing this rule under
Exchange Act Section 17A(d)(1), which
allows us to prescribe rules for
registered transfer agent activity as
necessary or appropriate in the public
interest, for the protection of investors,
or for the safeguarding of securities and
funds.

Some registered transfer agents have
agreements with another registered
transfer agent (variously referred to as
the recordkeeping transfer agent,3¢ co-
transfer agent,37 or service company 38)
pursuant to which the third party
performs many of the transfer agent
functions. The exact scope of the
respective responsibilities depends
upon individual arrangements. Such
arrangements do not relieve the
registered transfer agent of its
responsibilities under the federal
securities laws, including this proposed
rule and proposed temporary Rule
17Ad-21T. For example, a registered
transfer agent that has an arrangement
with a service company should ensure
that the service company has sufficient
operational capability to perform the
functions it has agreed to perform, or if
a registered transfer agent becomes
aware that its service company is
experiencing operational difficulty, the
registered transfer agent should
promptly make appropriate
arrangements.

Similar to our ability to examine
broker-dealers, the Exchange Act gives
us broad authority to conduct
reasonable examinations of registered
transfer agents.39 We plan to conduct
examinations of registered non-bank
transfer agents, including their
automated systems and records, as
necessary to assess their operational
capability and whether they have a
material Year 2000 problem, as
discussed below. We seek comment on
whether we should specifically include
a requirement to document their
operational capability and what types of
documents would suffice.

35Proposed Rule 17Ad-20.

36 “Recordkeeping transfer agent,” as defined in
Rule 17Ad-9(h), 17 CFR 240.17Ad-9(h), means a
registered transfer agent that maintains and updates
the master securityholder file.

37*“Co-transfer agent,” as defined in Rule 17Ad-
9(i), 17 CFR 240.17Ad-9(i), means a registered
transfer agent that transfers securities but does not
maintain and update the master securityholder file.

38“Service company,” as defined in Rule 17Ad-
9(k), 17 CFR 240.17Ad-9(k), means a registered
transfer agent engaged by another registered transfer
agent to perform transfer agent functions.

3915 U.S.C. 78q(b).

E. Proposed Temporary Rule 17Ad-21T
(Operational Capability in a Year 2000
Environment)

a. Definition of Material Year 2000
Problem

This proposed rule, applicable to non-
bank transfer agents, is similar to
proposed temporary Rule 15b7-3T,
applicable to broker-dealers.40 In this
regard, proposed temporary Rule 17Ad-
21T defines a ““material Year 2000
problem.” According to the proposed
rule, a non-bank transfer agent would
have a material Year 2000 problem if, at
any time on or after August 31, 1999:

« Any of its computer systems
incorrectly identifies any date in the
Year 1999, the Year 2000, or in any year
thereafter, and

« The error impairs or, if uncorrected,
is likely to impair, any of its mission
critical computer systems.41

The proposed definition is not
intended to include a non-bank transfer
agent whose system has a minor
technical problem regarding the reading
of dates if such problem does not
adversely affect the transfer agent’s core
business.

b. Presumption of a Material Year 2000
Problem

In order to provide additional
guidance, the proposed rule would
provide that a non-bank transfer agent
would be presumed to have a material
Year 2000 problem (and would therefore
be presumed to not be operationally
capable) if, at any time on or after
August 31, 1999, it:

« Does not have written procedures
designed to identify, assess, and

40 Registered transfer agents that are also banks
are subject to the jurisdiction of the federal banking
agencies. This proposed rule would only apply to
registered transfer agents that are not banks. The
term ““non-bank transfer agent”” means a transfer
agent, whose appropriate regulatory agency
(“ARA”) is the Commission and not the Office of
the Comptroller of the Currency, the Board of
Governors of the Federal Reserve System, or the
Federal Deposit Insurance Corporation. The term
ARA is defined in Exchange Act Section 3(a)(34),
15 U.S.C. 78c(a)(34).

41Proposed temporary Rule 17Ad-21T(b)(1). The
term ““mission critical system” is defined as any
system that is necessary, depending on the nature
of the transfer agent’s business, to assure the
prompt and accurate transfer and processing of
securities, the maintenance of master securityholder
files, and the production and retention of required
records as described in paragraph (d). Proposed
temporary Rule 17Ad-21T(g)(1). The phrase
“depending on the nature of their business” is
intended to tailor the definition of a “‘material Year
2000 problem” to different transfer agents’
businesses and operations. Some non-bank transfer
agents rely on third parties to handle their transfer
agent functions. In order for such transfer agents to
be in compliance with the proposed rules, the
transfer agents should take reasonable steps to
verify that third parties do not have material Year
2000 problems.
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remediate any Year 2000 problems in its
mission critical systems; 42

* Has not verified its Year 2000
remediation efforts through reasonable
internal testing of its mission critical
systems and reasonable testing of its
external links; 43 or

« Has not remediated all exceptions
contained in any public independent
accountant’s report prepared on behalf
of the transfer agent pursuant to Rule
17Ad-18(f).

If a non-bank transfer agent fails to
meet any of the three conditions above,
it would be presumed to have a material
Year 2000 problem.

c. Notification to the Commission

The rule would require any registered
non-bank transfer agent that
experiences, detects, or continues to
have a material Year 2000 problem at
any time on or after August 31, 1999, to
immediately notify us of the problem.44
Non-bank transfer agents that are
presumed to have a material Year 2000
problem must notify us as well. As with
broker-dealers, this information would
be released to the public.

d. Prohibition on Non-compliant
Transfer Agents and Certification

Similar to proposed temporary Rule
15b7-3T, a non-bank transfer agent that
is not operationally capable because it
has a material Year 2000 problem would
not be permitted to, on or after August
31, 1999, engage in any transfer agent
function, including: (i) Countersigning
securities upon issuance; (ii) monitoring
the issuance of securities with a view to
preventing unauthorized issuance; (iii)
registering the transfer of securities; (iv)
exchanging or converting securities; or
(v) transferring record ownership of
securities by book-keeping entry
without physical issuance of securities
certificates.45 A transfer agent with a

42 See supra note 21.

43Unlike broker-dealers, transfer agents do not
belong to any SROs. Accordingly, this proposed
rule permits any reasonable testing of external
links. We believe, however, that it would be
reasonable for certain transfer agents to rely on
testing guidelines established by SROs. We
specifically seek comment on whether testing
requirements established by national securities
exchanges, the NASD, the Federal banking
regulators, or the Depository Trust Company could
be used for the purposes of the proposed rule. See
also GAO Guidelines, supra note 22.

44 Proposed temporary Rule 17Ad-21T(c). This
notification requirement is in addition to the other
requirements to file reports with us under Rule
17Ad-18. Notice must be sent by overnight delivery
to the attention of the Secretary, U.S. Securities and
Exchange Commission, 450 Fifth Street, N.W.,
Washington, DC 20549-0609.

45Proposed temporary Rule 17Ad-21T(d). A
transfer agent that is presumed to have a material
Year 2000 problem has the burden to prove that it
does not have a material Y2K problem, and must

material Year 2000 problem on or after
August 31, 1999, would be permitted to
continue to operate its business if, in
addition to providing us the notice
required by paragraph (c) of the rule, it
provided us with a certificate of its chief
executive officer (or an individual with
similar authority).46

There are two proposed limitations to
this certification provision. First, the
target remediation date cannot be later
than October 15, 1999.47 The purpose of
this limitation is to provide sufficient
time for a non-bank transfer agent that
does not meet its target remediation date
to unwind its business and to transfer
and convert its database, file layouts,
and securityholder files to a compliant
registered transfer agent.48 Second,
notwithstanding the fact that a transfer
agent has filed a certificate, we or a
court of competent jurisdiction can
order a non-bank transfer agent to
comply with proposed Rule 17Ad-
21T(d) if it is in the public interest or
for the protection of investors; that is,
we can order it to cease doing business.

e. Recordkeeping

Proposed temporary Rule 17Ad-21T
contains a recordkeeping requirement.49
Specifically, the rule would require
every non-bank transfer agent to
maintain a segregated copy of its
database, file layouts (defined in the
rule as “‘the description and location of
information contained in the database”),
and all relevant files beginning August
31, 1999, and ending in March 31, 2000.
This back-up copy of the database and
file layouts must not be located with or
held in the same computer system as the
primary records. These records must be
copied at the end of every business day
and must be stored for five business
days in a manner that will allow for the
possible transfer and conversion to a
transfer agent that is Year 2000

come forward before October 15, 1999 with
sufficient evidence to rebut the presumption. We
ask comment on the appropriate procedures for
rebutting the presumption.

46 Proposed temporary Rule 17Ad-21T(e)(1). The
Commission expects that a transfer agent that is
presumed to have a material Y2K problem would
also rely upon this provision. The required contents
of the certificate of transfer agents are similar to the
broker-dealer certificate, as discussed earlier. As
with broker-dealers, this information will be
released to the public.

47\We seek comment on whether the rule should
specifically allow for the filing of more than one
such certificate in case a transfer agent does not
complete its remediation efforts by a target
remediation date that precedes October 15, 1999.

48\We seek comment on whether the proposed
date of October 15, 1999 would be too late or too
early.

49 Proposed temporary Rule 17Ad-21T(f).

compliant.50 In the event of a transfer
agent failure, it may be impossible to
retrieve files unless the transfer agent
has previously stored a separate set of
back-up records. Thus, this requirement
would help facilitate the transfer to and
conversion of records to another
registered transfer agent, if necessary.5t

1V. Request for Comments

We solicit commenters’ views on all
aspects of the proposed rules. In
addition, we solicit comments on
alternative ways of minimizing the risk
that broker-dealers or non-bank transfer
agents that are not Year 2000 compliant
may harm investors and the securities
markets in general.

In addition to the specific comments
we ask in other parts of this release, we
also seek comment on the following
issues:

¢ Whether the proposed standards for
Rules 15b7-2 and 17Ad-20 are
sufficiently objective or whether there
are alternative standards that could be
used,;

* Whether the scope of the proposed
rules is appropriate or certain broker-
dealers or transfer agents should be
excluded from the rules;

¢ Whether August 31, 1999 as the
date after which a notification to us is
required is reasonable, or whether
another date would be more
appropriate;

* Whether the proposed definition of
a material Year 2000 problem is
appropriate;

¢ Whether the proposed testing as
required by SROs would provide an
appropriately consistent testing method
for broker-dealers, or whether there is
another alternative testing method that
can be used for broker-dealers and non-
bank transfer agents; 52

¢ The appropriate division of
responsibilities of introducing and
clearing brokers and of registered
transfer agents and service companies
regarding operational capability and
Year 2000 compliance;

¢ Whether the proposed rules should
expressly require that broker-dealers
and non-bank transfer agents that are

50 We understand that most transfer agents
already make and preserve a separate copy of their
record as a good business practice.

51We understand that the logistics of the transfer
and conversion process could be time consuming
and would involve getting approval from the issuers
to the appointment of the successor transfer agent.

52\We note that the banking regulators recently
published interagency guidelines establishing Year
2000 standards that also included the scope of
required testing. Interagency Guidelines
Establishing Year 2000 Standards for Safety and
Soundness, 63 FR 55486 (October 15, 1998). Would
such testing requirement be appropriate for broker-
dealers or non-bank registered transfer agents?
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not Year 2000-compliant notify their

customers of their non-compliant status
in addition to notifying the Commission
and, in the case of broker-dealers, DEAS;

¢ Whether the proposed date of
October 15, 1999, as the final date after
which no broker-dealers and non-bank
transfer agents that are not Year 2000-
compliant could continue to operate is
appropriate or should be earlier or later;

¢ Whether the proposed definitions of
“mission critical system’ are
appropriate, too narrow, or too broad,
and whether the phrase ‘““‘depending on
the nature of the business’ is clear or
provides sufficient flexibility;

¢ Whether we should require that an
independent third party verify the
remediation efforts, and if so, whether
such third party must be an outside
auditor or consultant or could be a
qualified independent internal party;

* Whether there are any practical
concerns regarding chief executive
officers (or individuals with similar
authority) signing the certificate, and if
so, whether there are any ways to
mitigate such concerns;

* Whether the conditions set out for
presuming broker-dealers and non-bank
transfer agents to have a material Year
2000 problem are appropriate or
whether we should also include as a
condition that the registrant has not
complied with the applicable
requirements of Rule 17a-5(¢)(5) and of
Rule 17Ad-18;53

¢ Whether the proposed
recordkeeping requirements are
appropriate (for example, whether the
proposed one-year retention period for
broker-dealers and the proposed five-
day period for non-bank transfer agents
is too short or too long; whether the
proposed period of August 31, 1999 to
March 31, 2000, for non-bank transfer
agents is too long or too short; and
whether we should require broker-
dealers to make separate records for
more than the proposed two days);

¢ Whether we should permit the
filing of another notice in the event
broker-dealers and non-bank transfer
agents that have filed a notification and/
or a certificate believe that they no
longer have a material Year 2000
problem; and

¢ Whether compliance with the
Commission’s automation review
program standards should create a

53 Broker-dealers with a minimum net capital
requirement of $5,000 or more must file Form BD—
Y2K. Transfer agents that are not banks or savings
associations must file Form TA-Y2K. The next
reports are due on April 30, 1999. 17 CFR 240.17a—
5(e)(5) and 17 CFR 240.17Ad-18.

presumption that broker-dealers are
operationally capable.54

V. Costs and Benefits of the Proposed
Rule and Its Effect on Competition,
Efficiency and Capital Formation

We request that commenters provide
analyses and data relating to the costs
and benefits associated with the
proposed rules. This information will
assist us in our evaluation of the costs
and benefits that may result from the
proposed rules.

We recognize that the proposed rules
may impose certain costs on broker-
dealers and transfer agents. To avoid
being presumed to have a material Year
2000 problem, broker-dealers and non-
bank transfer agents must, on or after
August 31, 1999, have written
procedures, have verified their Year
2000 remediation efforts through
appropriate testing, and have
remediated all exceptions contained in
any public independent accountant’s
report. However, these are costs most
broker-dealers and non-bank transfer
agents already must incur in order to
comply with other Commission and/or
SRO rules. In addition, virtually all
broker-dealers and non-bank transfer
agents must already incur these costs in
order to take the necessary steps to
become Year 2000 compliant and
therefore to stay in business post-Year
2000.

Broker-dealers and transfer agents that
have material Year 2000 problems or do
not have the operational capability to
conduct their respective businesses
could bear additional costs—that is, the
costs of not being able to engage in their
business. However, the market itself
may impose these costs on them once it
became clear that they were not ready
for the Year 2000 or do not have the
required operational capability.

Moreover, we believe that the benefits
of the proposed rules are significant.
The implementation of these rules will
(1) protect investors by reducing
individual firm risk and systemic risk as
a result of computer systems failures at
broker-dealers and transfer agents, and
(2) minimize any potential disruptions
to the functioning of the securities
markets. Customers of broker-dealers
and transfer agents that are not ready for
the Year 2000 could suffer severe

54 See Exchange Act Rel. No. 27445 (November
16, 1989), 54 FR 48704 (“‘ARP I""); Exchange Act
Rel. No. 29185 (May 9, 1991), 56 FR 22489 (‘““ARP
11""). ARP | and ARP Il were published in response
to operational difficulties experienced by SRO
automated systems during the October 1987 market
break. While the program did not directly apply to
broker-dealers, the Commission noted that all
broker-dealers should engage in testing and use the
policy statement as a guideline. See ARP I, 54 FR
at 48706; ARP 11, 56 FR at 22493, at n.15.

consequences, including loss of their
ability to effect transactions in their
accounts in a timely manner. Non-Year
2000 compliant broker-dealers and non-
bank transfer agents also pose risks to
the financial system as a whole. If
buyers and sellers of securities are
unable to effect transactions, the
financial markets will not efficiently
operate and investors will be subject to
unnecessary risk. By providing the
ability to take prophylactic measures
designed to minimize these risks, we
believe that the proposed rules will offer
significant benefits to investors and
markets as a whole.

We also recognize that the proposed
rules will place burdens to make and
keep records on broker-dealers and non-
bank transfer agents. The records
required to be made and kept under the
proposed rules are records that are
currently kept by broker-dealers and
transfer agents. Thus, we are not
proposing that respondents generate
new records but only requiring that a
back-up copy be made and kept. The
proposed rules will aid the Commission
and the public in the event of
operational failures by broker-dealers
and non-bank transfer agents in
identifying all securities positions
carried by the broker-dealer, and
transferring to and conversion of records
to another entity. We believe that the
proposed rules will offer significant
benefits of guarding against the impact
of Year 2000 problems.

Section 23(a)(2) of the Exchange Act
requires us to consider the anti-
competitive effects of proposed rules, if
any.55 We ask for comment on any anti-
competitive effects of the proposed
rules. We also solicit commenters’ views
regarding the effects of the proposed
rules on competition, efficiency, and
capital formation. For purposes of the
Small Business Regulatory Enforcement
Fairness Act of 1996, we also seek
comments on the proposed rules’
potential impact (including any
empirical data) on the economy on an
annual basis, any increase in costs or
prices for consumers, and any effect on
competition, investment or innovation.

VI. Initial Regulatory Flexibility
Analysis

This initial regulatory flexibility
analysis (“IRFA™), which has been
prepared in accordance with the
provisions of the Regulatory Flexibility
Act (“‘RFA”),56 relates to the proposed
new Rules 15b7-2, 15b7-3T, 17a-9T,

5515 U.S.C. 78w(a)(2).
565 U.S.C. 603(a).
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17Ad-20, and 17Ad-21T under the
Exchange Act.

A. Reason for Proposed Action

It is essential that broker-dealers and
transfer agents have sufficient
operational capability to process
transactions for their customers. In
addition, unless proper modifications
have been made, many computer
systems will incorrectly read the date
*‘01/01/00” as being in the year 1900 or
another incorrect date. Year 2000
problems could have negative
repercussions throughout the financial
system because of the extensive
interrelationship between broker-
dealers, transfer agents, other market
participants and markets. The reason for
the proposed rules is to reduce the
chances of harm to investors and the
potential systemic risk to the public and
the financial markets as a result of
operational failures by registered broker-
dealers and non-bank transfer agents.

B. Objectives

a. Proposed Rule 15b7-2

The objective of proposed Rule 15b7—
2 is to require that every registered
broker-dealer has the operational
capability to conduct its business. The
proposed rule prohibits registered
broker-dealers that are not operationally
capable from effecting any transactions
in securities, inducing the sale or
purchase of securities, receiving or
holding customer funds or securities, or
carrying customer accounts.

b. Proposed Temporary Rule 15b7-3T

The objective of proposed temporary
Rule 15b7-3T is to require broker-
dealers that have or are presumed to
have a material Year 2000 problem on
or after August 31, 1999 to notify the
Commission and their designated
examining authority. Those broker-
dealers that have a material Year 2000
problem must also cease to conduct
securities business. The proposed rule,
however, is also intended to permit
those brokers or dealers that are not
operationally capable as a result of
having a material Year 2000 problem on
or after August 31, 1999 to submit a
certificate containing certain attestations
regarding their Year 2000 status and still
continue to operate their business, but
in no event later than October 15, 1999.

c. Proposed Temporary Rule 17a-9T

The objective of proposed temporary
Rule 17a-9T is to require certain broker-
dealers to make and preserve a separate
trade blotter pursuant to Rule 17a—
3(a)(1) 57 and a separate securities

5717 CFR 240.17a-3.

record pursuant to Rule 17a—3(a)(5) as of
the close of business each of the last two
business days of 1999. Proposed Rule
17a-9T would only require a broker-
dealer to make and preserve a copy of
an existing record and to ensure that the
record is created at the close of business
on December 30 and December 31, 1999.
Proposed temporary Rule 17a-9T would
also require those brokers or dealers to
keep and make available those records
for a period of not less than one year.

d. Proposed Rule 17Ad-20

The objective of proposed Rule 17Ad-
20 is to require that every registered
transfer agent has the operational
capability to conduct its business. The
proposed rule would prohibit transfer
agents from engaging in any transfer
function unless they have and maintain
operational capability to assure the
prompt and accurate transfer or
processing of securities, the
maintenance of master securityholder
files, and the production and retention
of required records.

e. Proposed Temporary Rule 17Ad-21T

The objective of proposed temporary
Rule 17Ad-21T is to require non-bank
transfer agents that have or are
presumed to have a material Year 2000
problem on or after August 31, 1999 to
notify the Commission. Those transfer
agents that have a material Year 2000
problem must also cease to conduct
transfer agent business. The proposed
rule, however, is also intended to permit
those transfer agents that are not
operationally capable as a result of
having a material Year 2000 problem on
or after August 31, 1999 to submit a
certificate containing certain attestations
regarding their Year 2000 status and still
continue to operate their business, but
in no event later than October 15, 1999.

In addition, the proposed temporary
rule would require registered non-bank
transfer agents to maintain a separate
copy of its database, file layouts and all
relevant files in an easily accessible off-
site location from August 31, 1999 to
March 31, 2000. The proposed rule
would require such records to be stored
for five business days. The objective of
this recordkeeping requirement is to
help facilitate the transfer to and
conversion of records to a Year 2000
compliant transfer agent, if necessary.

C. Legal Basis

Proposed Rules 15b7-2, 15b7-3T and
17a—-9T are being proposed pursuant to
Sections 3(b), 15(b) and (c), 17, and
23(a) of the Exchange Act [15 U.S.C.
78c(b), 780(b) and (c), 789 and 78w(a)].
Proposed Rule 17Ad-20 and 17Ad-21T
are being proposed pursuant to Sections

17(a), 17A(d), and 23(a) of the Exchange
Act [15 U.S.C. 78q(a), 78g—1(d) and
78w(a)].

D. Small Entities Subject to the Rules

For purposes of Commission
rulemaking, paragraph (c) of Rule 0-10
under the Exchange Act 58 defines the
term ““small business’ or *‘ small
organization” to include any broker or
dealer that: (1) Had total capital (net
worth plus subordinated liabilities) of
less than $500,000 on the date in the
prior fiscal year as of which its audited
financial statements were prepared
pursuant to 240.17a-5(d) or, if not
required to file such statements, a
broker or dealer that had total capital
(net worth plus subordinated liabilities)
of less than $500,000 on the last
business day of the preceding fiscal year
(or in the time that it has been in
business, if shorter); and (2) Is not
affiliated with any person (other than a
natural person) that is not a small
business or small organization as
defined in this section. For purposes of
Commission rulemaking, paragraph (h)
of Rule 0—10 under the Exchange Act 5°
defines the term “‘small business’ or
“small organization” to include any
transfer agent that: (1) Received less
than 500 items for transfer and less than
500 items for processing during the
preceding six months (or in the time
that it has been in business, if shorter);
(2) Transferred items only of issuers that
would be deemed “‘small businesses’ or
“small organizations’ as defined in this
section; (3) Maintained master
shareholder files that in the aggregate
contained less than 1,000 shareholder
accounts or was the named transfer
agent for less than 1,000 shareholder
accounts at all times during the
preceding fiscal year (or in the time that
it has been in business, if shorter); and
(4) Is not affiliated with any person
(other than a natural person) that is not
a small business or small organization
under this section.

The Commission staff estimates that
approximately 5200 registered brokers
or dealers qualify as “small entities’ for
purposes of the RFA. All registered
brokers or dealers would be subject to
the requirements of proposed Rule
15b7-2 and proposed temporary Rule
15b7-3T.

The Commission staff estimates that
approximately 750 out of 1,120
registered transfer agents (thus subject
to proposed Rule 17Ad-20) qualify as
“small entities” for purposes of the
RFA. Approximately 430 out of 600
non-bank transfer agents (thus subject to

5817 CFR 240.0-10(c).
5917 CFR 240.0-10(h).
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proposed Rule 17Ad-21T) qualify as
small entities.

Proposed temporary Rule 17a-9T
applies only to broker-dealers that are
required to maintain a minimum net
capital of $250,000 pursuant to Rule
15c3-1(a)(2)(i) as of December 30 and
31, 1999. Because of the minimum
capital requirement, the Commission
staff estimates that 4,300 of the 8,000
registered broker-dealers would be
required to comply.

E. Reporting, Recordkeeping, and Other
Compliance Requirements

The Commission believes that, for
business reasons, prudent broker-
dealers and transfer agents should
already have developed plans for
potential computer problems caused by
Year 2000 problems. Therefore, the
Commission believes that the reporting
obligations of broker-dealers and
transfer agents subject to the proposed
rules relate to notifying the Commission
of material Year 2000 problems on or
after August 31, 1999 and submitting
the certificate signed by their chief
executive officer to continue to operate
their business beyond August 31, 1999.

Proposed temporary Rule 17a-9T
provides that only those broker-dealers
required to maintain a minimum net
capital of $250,000 would be required to
make and preserve a separate trade
blotter and a separate securities record
or ledger as of the close of business of
each of the last two business days of
1999. The trade blotter and securities
record or ledger would only require a
broker-dealer to make and preserve a
copy of an existing record. The
Commission notes that this is not a
continuing obligation, but would only
be for December 30 and 31, 1999.

Proposed Rule 17Ad-21T(f) would
require non-bank registered transfer
agents to maintain a separate copy of
their database, file layouts and all
relevant files in an easily accessible off-
site location beginning August 31, 1999,
and ending March 31, 2000. The
proposed rule would require that such
records are copied at the end of every
business day and stored for five days on
a rolling basis in a manner that will
allow for the possible transfer and
conversion to a transfer agent that is
Year 2000 compliant.

F. Duplicative, Overlapping or
Conflicting Federal Rules

The Commission believes that there
are no rules that duplicate, overlap, or
conflict with the proposed rules.

G. Significant Alternatives

The RFA directs the Commission to
consider significant alternatives that

would accomplish the stated objective,
while minimizing any significant
adverse economic impact on small
entities. Pursuant to Section 3(c) of the
RFA, the Commission considered the
following alternatives:

(a) The establishment of differing
compliance or reporting requirements or
timetables the take into account the
resources available to small entities;

(b) The clarification, consolidation, or
simplification of compliance and
reporting requirements under the rules
for such small entities;

(c) The use of performance rather than
design standards; and

(d) An exemption from coverage of
the rules, or any part thereof, for such
small entities.

Regarding the first alternative, the
Commission has incorporated such a
compliance threshold for proposed
temporary Rule 17a-9T. This threshold,
based on capital, would exclude many
smaller broker-dealers from the rule.
The Commission believes it is important
for all registered broker-dealers and
transfer agents to be operationally
capable and report material Year 2000
problems to the Commission and, in the
case of broker-dealers, their designated
examining authority.

Regarding the second alternative, the
Commission believes that the proposal
could not be formulated differently for
small entities and still achieve the
stated objectives. The Commission notes
that it considered small entities in
developing proposed Rule 17a-9T and
incorporated a minimum capital level
for compliance.

Regarding the third alternative, the
proposed rules incorporate the use of
performance standards because they do
not require how broker-dealers or
transfer agents become operationally
capable, but only require them to be
operationally capable in order to be able
to perform their functions for investors.
Similarly, the notice requirements do
not specify the form those notices must
take. Adequate notice must be provided
to the Commission for purposes of
temporary Rules 15b7-3T and 17Ad-
221T, but the Commission is not
proposing to determine the design or the
format of those notices.

Regarding the fourth alternative, the
Commission notes that smaller broker-
dealers would be exempt from the
requirements of proposed temporary
Rule 17a—-9T. The Commission believes,
however, that with respect to the other
proposed rules including all registered
broker-dealers and transfer agents is
important in protecting investors from
operational and Year 2000 problems.

Therefore, having considered the
foregoing alternatives in the context of

the proposed rules, the Commission
believes the proposed rules include
regulatory alternatives that minimize
the impact on small entities while
achieving the stated objectives.

H. Solicitation of Comments

The Commission encourages the
submission of written comments with
respect to any aspect of the IRFA. Such
comments will be considered in the
preparation of the Final Regulatory
Flexibility Analysis, if the proposed
rules are adopted, and will be placed in
the same public file as comments
received on the proposed rules
themselves. Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Mail Stop 0609,
Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C.
20549-0609. Comments also may be
submitted electronically at the following
e-mail address: rule-comments@sec.gov.
All comment letters should refer to File
No. S7-8-99; this file number should be
included on the subject line if e-mail is
used. Comment letters will be available
for public inspection and copying in the
Commission’s Public Reference Room,
450 Fifth Street, N.W., Washington, D.C.
20549-0609. Electronically submitted
comment letters will also be posted on
the Commission’s Internet web site
(http://www.sec.gov).

VII. Paperwork Reduction Act

Certain provisions of the proposed
rules and rule amendments contain
“collection of information”
requirements within the meaning of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.), and the
Commission has submitted them to the
Office of Management and Budget
(““OMB™) for review in accordance with
44 U.S.C. 3507(d) and 5 CFR 1320.11.
The titles for the collections of
information are: “‘Rule 15b7-3T,” “Rule
17a-9T,” “Rule 17Ad-21T(c) and (e),”
and “Rule 17Ad-21T(f),” all under the
Exchange Act.50 The proposed rules are
necessary to protect investors and the
financial markets from Year 2000
problems. An agency may not sponsor,
conduct, or require response to an
information collection unless a
currently valid OMB control number is
displayed.

A. Rule 15b7-3T

Proposed temporary Rule 15b7-3T
requires every registered broker or
dealer that has or is presumed to have
a material Year 2000 problem at any

60 Proposed rules 15b7-2 and 17Ad-20 do not
contain “collection of information” requirements
within the meaning of the Paperwork Reduction
Act.
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time on or after August 31, 1999, to
immediately notify the Commission and
its designated examining authority of
the problem. In addition, such a broker
or dealer may provide a certificate
stating that they are in the process of
remediating the Year 2000 problem,
describing associated testing
procedures, stating the date by which
they expect to be operationally capable,
and asserting that the existence of the
Year 2000 problem will not impair their
ability to carry out certain functions.

The Commission staff estimates that
there would be approximately 59
brokers or dealers that would be affected
under the proposed rule. There are
approximately 8,000 registered broker-
dealers and the Commission staff
estimates that approximately 5,900 will
have their own systems that will need
to be Year 2000 compliant. Based on
experience with the Year 2000 problem,
the Commission staff estimates that
approximately one percent of those
broker-dealers might be required to
submit notices and may choose to
submit certificates under the proposed
rule. The Commission emphasizes the
serious difficulty in estimating the
number of broker-dealers that will have
material Year 2000 problems at some
point in the future. The Commission
expects that most broker-dealers will
not have such problems. The
Commission staff also estimates that
each affected broker-dealer would, on
average, submit one certificate and one
notice under the proposed rule.

The Commission staff’s estimates for
burden hours associated with
submitting notices and certificates are
based on the Commission staff’s
experience with notices made pursuant
to other Commission rules. The
Commission staff estimates that each
respondent submitting a notice of a
material Year 2000 problem would
incur an average burden of 0.5 hours. In
addition, the Commission staff estimates
that each respondent submitting a
certificate would incur an average of 0.5
hours. The notice requirement of the
proposed rule is mandatory for all
affected brokers and dealers. The
certificate requirement is optional for
those brokers or dealers that have
material Year 2000 problems on or after
August 31, 1999. The Commission,
however, expects most brokers or
dealers with material Year 2000
problems after August 31, 1999 to
submit such certificates in order to
continue performing certain functions.
Thus, the aggregate burden for 59
broker-dealer respondents would be
approximately 59 hours.

All notices and certificates filed under
proposed Rule 15b7-3T will not be

considered confidential and will be
made available to the public so that
customers and counterparties of those
broker-dealers can assess the potential
impact on them and take any
appropriate action.

B. Rule 17a-9T

Proposed temporary Rule 17a-9T
would require certain broker-dealers to
make a separate copy of their trade
blotter and their securities record or
ledger for the last two business days of
1999. It would not require such broker-
dealers to make any new records, but
only to preserve a separate copy of an
existing record. The records would be
required to be kept in an easily
accessible place for a period of not less
than one year. The records required to
be preserved would be considered
confidential and would not be available
to the public.

The Commission staff estimates that
there are approximately 4,300 broker-
dealers affected under the proposed
rule.61 The Commission staff estimates
that each such broker-dealer would
incur an average burden of
approximately 0.5 hours to make and
keep the records. The Commission staff
estimates that the total aggregate burden
under the proposed rule would be
approximately 2,150 hours (4,300
brokers or dealers at 0.5 hours per
broker or dealer).

C. Rule 17Ad-21T(c) and (e)

Proposed Rule 17Ad-21T(c) requires
every non-bank registered transfer agent
that has or is presumed to have a
material Year 2000 problem at any time
on or after August 31, 1999, to
immediately notify the Commission of
the problem. In addition, proposed Rule
17Ad-21T(e) permits such non-bank
transfer agents to provide a certificate
stating that they are in the process of
remediating the Year 2000 problem,
describing associated testing
procedures, stating the date by which
they expect to be operationally capable,
and asserting that the existence of the
Year 2000 problem will not impair their
ability to carry out certain functions.

The Commission staff estimates that
there would be approximately 6 non-

61 The Commission staff estimates that there are
approximately 8,000 registered broker-dealers. Only
those broker-dealers that are required to maintain
certain net capital pursuant to Rule 15¢3-1(a)(2)(i),
17 CFR 240.15c3-1(a)(2)(i), would be required to
comply with the proposed rule. The Commission
staff estimates that approximately 3,700 broker-
dealers would not be required to comply with the
proposed temporary rule due to the net capital
standard. Thus, the Commission staff estimates that
approximately 4,300 registered broker-dealers
would be required to comply with the proposed
temporary rule.

bank transfer agents that would be
affected under the proposed rule. The
Commission staff estimates that there
are approximately 600 non-bank transfer
agents. Based on experience with the
Year 2000 problem, the Commission
staff estimates that approximately one
percent of those non-bank transfer
agents might be required to submit
notices and may choose to submit
certificates under the proposed rule.
The Commission emphasizes the serious
difficulty in estimating the number of
non-bank transfer agents that will have
material Year 2000 problems at some
point in the future. The Commission
expects that most non-bank transfer
agents will not have such problems. The
Commission staff also estimates that
each respondent would, on average,
submit one certificate and one notice
under the proposed rule.

The Commission staff’s estimates for
burden hours associated with
submitting notices and certificates are
based on the Commission staff’s
experience with notices made pursuant
to other Commission rules. The
Commission staff estimates that each
respondent submitting a notice of a
material Year 2000 problem would
incur an average burden of 0.5 hours. In
addition, the Commission staff estimates
that each respondent submitting a
certificate would incur an average of 0.5
hours. The notice requirement of the
proposed rule is mandatory for all non-
bank transfer agents with a material
Year 2000 problem on or after August
31, 1999. The certificate requirement is
optional for those non-bank transfer
agents that have material Year 2000
problems on or after August 31, 1999.
The Commission, however, expects
most non-bank transfer agents with
material Year 2000 problems on or after
August 31, 1999, to submit such
certificates in order to continue
performing certain functions. Thus, the
Commission staff estimates that the
annual aggregate burden for 6 non-bank
transfer agent respondents would be 6
hours.

All notices and certificates filed under
proposed Rule 17Ad-21T(c) and (e) will
not be considered confidential and will
be made available to the public so that
customers of those non-bank transfer
agents can assess the potential impact
on them and take any appropriate
action.

D. Rule 17Ad-21T(f)

Proposed Rule 17Ad-21T(f) would
require registered non-bank transfer
agents to maintain a separate copy of
their database, file layouts and all
relevant files in an easily accessible off—
site location beginning August 31, 1999,
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and ending March 31, 2000. The
proposed rule would require that such
records are copied at the end of every
business day and stored for five days on
a rolling basis in a manner that will
allow for the possible transfer and
conversion to a transfer agent that is
Year 2000 compliant.

The Commission staff estimates that
there are approximately 600 non-bank
transfer agents. Because these records
will already exist and the proposed rule
only requires non-bank transfer agents
to make separate copies, the
Commission staff estimates that non-
bank transfer agents will incur a burden
of 0.25 hours per business day to
comply with the proposed
recordkeeping requirement. Thus, the
Commission staff estimates that the total
burden for each non-bank transfer agent
for the period between August 31, 1999,
and March 31, 2000 would be
approximately 38 hours (approximately
151 business days at 0.25 hours per
business day). The Commission staff
estimates that the aggregate burden for
all non-bank transfer agents under the
proposed rule would be approximately
22,800 hours (600 transfer agents at 38
hours per transfer agent).

The recordkeeping requirement
would be mandatory for all non-bank
transfer agents. The records required to
be preserved would be considered
confidential and would not be available
to the public. The required records
would be preserved for five business
days after they are made.

E. Request for Comment

Pursuant to 44 U.S.C. 3506(c)(2)(B),
the Commission solicits comments to:

(i) Evaluate whether the proposed
collections of information are necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(ii) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collections of information;

(iii) Enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) Minimize the burden of the
collections of information on those who
are to respond, including through the
use of automated collection techniques
or other forms of information
technology.

Persons desiring to submit comments
on the collection of information
requirements should direct them to the
Office of Management and Budget,
Attention: Desk Officer for the
Securities and Exchange Commission,
Office of Information and Regulatory
Affairs, Washington, D.C. 20503, and

should also send a copy of their
comments to Jonathan G. Katz,
Secretary, Mail Stop 0609, Securities
and Exchange Commission, 450 Fifth
Street, N.W., Washington, D.C. 20549—
0609 with reference to File No. S7-8—
99. OMB is required to make a decision
concerning the collections of
information between 30 and 60 days
after publication, so a comment to OMB
is best assured of having its full effect
if OMB receives it within 30 days of
publication.

VIII. Statutory Basis

Pursuant to the Securities Exchange
Act of 1934 and particularly Sections
3(b), 15(b) and (c), 17, and 23(a) thereof
[15 U.S.C. 78c(b), 780(b) and (c), 78q
and 78w(a)], the Commission proposes
to adopt 240.15b7-2, 240.15b7-3T and
240.17a-9T of Title 17 of the Code of
Federal Regulation in the manner set
forth below. Pursuant to the Securities
Exchange Act of 1934 and particularly
Sections 17(a), 17A(d), and 23(a) thereof
[15 U.S.C. 78q(a), 78g—1(d) and 78w(a)],
the Commission proposes to adopt
240.17Ad-20 and 240.17Ad-21T of
Title 17 of the Code of Federal
Regulation in the manner set forth
below.

List of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

Text of Proposed Amendment

In accordance with the foregoing,
Title 17, Chapter Il of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for part 240
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j,
77s, 77z-2, 7T7eee, 77999, 77nnn, 77sss, 77ttt,
78c, 78d, 78f, 78i, 78j, 78j-1, 78k, 78k-1, 78I,
78m, 78n, 780, 78p, 78q, 78s, 78u-5, 78w,
78x, 78l1(d), 78mm, 79q, 79t, 80a-20, 80a-23,
80a-29, 80a-37, 80b-3, 80b-4 and 80b-11,
unless otherwise noted.

* * * * *

2. By adding § 240.15b7-2 to read as

follows:

§240.15b7-2 Operational capability
requirement.

(a) This section applies to every
broker or dealer registered pursuant to
Section 15 of the Act, (15 U.S.C. 780).

If you do not have the operational
capability, taking into consideration the
nature of your business, to assure the
prompt and accurate order entry,
execution, comparison, allocation,

clearance and settlement of securities
transactions, the maintenance of
customer accounts, and the delivery of
funds and securities, you may not:

(1) Effect any transaction in securities;

(2) Induce the purchase or sale of
securities;

(3) Receive or hold customer funds or
securities; or

(4) Carry customer accounts.

(b) For the purposes of this section,
the term customer includes a broker or
dealer.

3. By adding § 240.15b7-3T to read as
follows:

§240.15b7-3T Operational capability in a
year 2000 environment.

(a) This section applies to every
broker or dealer registered pursuant to
Section 15 of the Act, (15 U.S.C. 780).
If you have a material Year 2000
problem, then you do not have
operational capability within the
meaning of § 240.15b7-2.

(b)(2) You have a material Year 2000
problem under paragraph (a) of this
section if, at any time on or after August
31, 1999:

(i) Any of your computer systems
incorrectly identifies any date in the
Year 1999, the Year 2000, or in any year
thereafter; and

(ii) The error impairs or, if
uncorrected, is likely to impair, any of
your mission critical computer systems.

(2) You will be presumed to have a
material Year 2000 problem (and will
therefore be presumed to not be
operationally capable) if, at any time on
or after August 31, 1999, you:

(i) Do not have written procedures
designed to identify, assess, and
remediate any Year 2000 problems in
your mission critical systems;

(ii) Have not verified your Year 2000
remediation efforts through reasonable
internal testing of your mission critical
systems;

(iii) Have not verified your Year 2000
remediation efforts by satisfying any
applicable Year 2000 testing
requirements imposed by a self-
regulatory organization; or

(iv) Have not remediated all
exceptions contained in any public
independent accountant’s report
prepared on your behalf pursuant to
§240.17a-5(e)(5)(vi).

(c) If you experience, detect, or
continue to have, or are presumed to
have, a material Year 2000 problem at
any time on or after August 31, 1999,
you must immediately notify the
Commission and your designated
examining authority of the problem.
You must send this notice to the
Commission by overnight delivery to
the Secretary, Mail Stop 0609, U.S.
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Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, DC
20549-0609.

(d) If you are a broker or dealer that
is not operationally capable because you
have a material Year 2000 problem, then
you may not, on or after August 31,
1999:

(1) Effect any transaction in, or induce
the purchase or sale of, any security; or

(2) Receive or hold customer funds or
securities, or carry customer accounts.

(e)(1) If you are a broker or dealer that
is not operationally capable because you
have a material Year 2000 problem, you
may, in addition to providing the
Commission the notice required by
paragraph (c) of this section, provide the
Commission a certificate signed by your
chief executive officer (or an individual
with similar authority) stating:

(i) You are in the process of
remediating your material Year 2000
problem;

(ii) You have scheduled testing of
your affected mission critical systems to
verify that the material Year 2000
problem has been remediated, and
specify the testing dates;

(iii) The date (which cannot be later
than October 15, 1999) by which you
anticipate completing remediation of
the Year 2000 problem and will
therefore be operationally capable; and

(iv) Based on inquiries and to the best
of the chief executive officer’s
knowledge, you do not anticipate that
the existence of the material Year 2000
problem will impair your ability,
depending on the nature of your
business, to ensure prompt and accurate
processing of securities transactions,
including order entry, execution,
comparison, allocation, clearance and
settlement of securities transactions, the
maintenance of customer accounts, or
the delivery of funds and securities.

(2) Notwithstanding paragraph (d) of
this section, if you have submitted a
certificate to the Commission in
compliance with paragraph (e)(1) of this
section, you may do the following, but
only until the date specified in your
certificate and in no event later than
October 15, 1999:

(i) Continue to effect transactions in
securities;

(ii) Induce the purchase or sale of
securities;

(iii) Continue to receive or hold
customer funds or securities, and

(iv) Carry customer accounts.

(3) Notwithstanding paragraph (e)(2)
of this section, you must comply with
the requirements of paragraph (d) of this
section if you have been so ordered by
the Commission or by a court as being
in the public interest or for the
protection of investors.

(f) For the purposes of this section:

(1) The term mission critical system
means any system that is necessary,
depending on the nature of your
business, to ensure prompt and accurate
processing of securities transactions,
including order entry, execution,
comparison, allocation, clearance and
settlement of securities transactions, the
maintenance of customer accounts, and
the delivery of funds and securities; and

(2) The term customer includes a
broker or dealer.

4. By adding §240.17a-9T to read as
follows:

§240.17a-9T Records to be made and
retained by certain exchange members,
brokers and dealers.

This section applies to every member,
broker or dealer registered pursuant to
Section 15 of the Act, (15 U.S.C. 780),
that is required to maintain, as of
December 30 and December 31, 1999,
minimum net capital of $250,000
pursuant to § 240.15c3-1(a)(2)(i).

(a) You must make and preserve, as of
the close of business December 30 and
December 31, 1999, a separate trade
blotter pursuant to § 240.17a-3(a)(1) and
a separate stock record pursuant to
§240.17a-3(a)(5). If the stock record
reflects both trade date and settlement
date positions, then you do not have to
make and preserve a separate trade
blotter.

(b) You must preserve these records in
an easily accessible place for at least one
year.

(c) You may preserve these records on
any micrographic or electronic storage
media that meets the requirements
§240.17a—4(f), but you must be able to
immediately produce or reproduce
them.

(d) You must furnish promptly to a
representative of the Commission such
legible, true and complete copies of
those records, as may be requested.

5. By adding § 240.17Ad-20 to read as
follows:

§240.17Ad-20 Operational capability
requirement.

This section applies to every
registered transfer agent. If you do not
have the operational capability, taking
into consideration the nature of your
business, to assure the prompt and
accurate transfer and processing of
securities, the maintenance of master
securityholder files, and the production
and retention of required records, you
may not engage in any transfer agent
function, including:

(a) Countersigning such securities
upon issuance;

(b) Monitoring the issuance of such
securities with a view to preventing
unauthorized issuance;

(c) Registering the transfer of such
securities;

(d) Exchanging or converting such
securities; or

(e) Transferring record ownership of
securities by book-keeping entry
without physical issuance of securities
certificates.

6. By adding § 240.17Ad-21T to read
as follows:

§240.17Ad-21T Operational capability in a
year 2000 environment.

(a) This section applies to every
registered non-bank transfer agent. If
you have a material Year 2000 problem,
then you do not have operational
capability within the meaning of §
240.17Ad-20.

(b)(1) You have a material Year 2000
problem under paragraph (a) of this
section if, at any time on or after August
31, 1999:

(i) Any of your computer systems
incorrectly identifies any date in the
Year 1999, the Year 2000, or in any year
thereafter; and

(ii) The error impairs or, if
uncorrected, is likely to impair, any of
your mission critical computer systems.

(2) You will be presumed to have a
material Year 2000 problem (and will
therefore be presumed to not be
operationally capable) if, at any time on
or after August 31, 1999, you:

(i) Do not have written procedures
designed to identify, assess, and
remediate any Year 2000 problems in
your mission critical systems;

(ii) Have not verified your Year 2000
remediation efforts through reasonable
internal testing of your mission critical
systems and reasonable testing of your
external links; or

(iii) Have not remediated all
exceptions contained in any public
independent accountant’s report
prepared on your behalf pursuant to
§240.17Ad-18(f).

(c) If you experience, detect, or
continue to have, or are presumed to
have, a material Year 2000 problem at
any time on or after August 31, 1999,
you must immediately notify the
Commission of the problem. You must
send this notice to the Commission by
overnight delivery to the Secretary, Mail
Stop 0609, U.S. Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Washington, DC 20549-0609.

(d) If you are a registered non-bank
transfer agent that is not operationally
capable because you have a material
Year 2000 problem, then you may not,
on or after August 31, 1999, engage in
any transfer agent function, including:

(1) Countersigning such securities
upon issuance;
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(2) Monitoring the issuance of such
securities with a view to preventing
unauthorized issuance;

(3) Registering the transfer of such
securities;

(4) Exchanging or converting such
securities; or

(5) Transferring record ownership of
securities by book-keeping entry
without physical issuance of securities
certificates.

(e)(1) If you are a registered non-bank
transfer agent that is not operationally
capable because you have a material
Year 2000 problem, you may, in
addition to providing the Commission
the notice required by paragraph (c) of
this section, provide the Commission a
certificate signed by your chief
executive officer (or an individual with
similar authority) stating:

(i) You are in the process of
remediating your material Year 2000
problem;

(ii) You have scheduled testing of
your affected mission critical systems to
verify that the material Year 2000
problem has been remediated, and
specify the testing dates;

(iii) The date (which cannot be later
than October 15, 1999) by which you
anticipate completing remediation of
the Year 2000 problem and will
therefore be operationally capable; and

(iv) Based on inquiries and to the best
of the chief executive officer’s
knowledge, you do not anticipate that
the existence of the material Year 2000
problem will impair your ability,
depending on the nature of your
business, to assure the prompt and
accurate transfer and processing of
securities, the maintenance of master
securityholder files, or the production
and retention of required records.

(2) Notwithstanding paragraph (d) of
this section, you may continue to engage
in transfer agent functions, if you have
submitted a certificate to the
Commission in compliance with
paragraph (e)(1) of this section but only
until the date specified in your
certificate and in no event later than
October 15, 1999. However, you must
comply with the requirements of
paragraph (d) of this section if you have
been so ordered by the Commission or
by a court as being in the public interest
or for the protection of investors.

(f) You must maintain a back-up copy
of your database and file layouts for
each business day, and you must store
these records for five business days in
a place easily accessible to Commission
examiners beginning August 31, 1999,
and ending March 31, 2000. This back-
up copy of the database and file layouts
must not be located with or held in the
same computer system as the primary

records. You may store these records on
any electronic storage media.

(9) For the purposes of this section:

(1) The term mission critical system
means any system that is necessary,
depending on the nature of your
business, to assure the prompt and
accurate transfer and processing of
securities, the maintenance of master
securityholder files, and the production
and retention of required records as
described in paragraph (d) of this
section;

(2) The term customer includes an
issuer, transfer agent, or other person for
which you provide transfer agent
services;

(3) The term registered non-bank
transfer agent means a transfer agent,
whose appropriate regulatory agency is
the Commission and not the Office of
the Comptroller of the Currency, the
Board of Governors of the Federal
Reserve System, or the Federal Deposit
Insurance Corporation; and

(4) The term file layout means the
description and location of information
contained in the database.

Dated: March 5, 1999.
By the Commission.
Margaret H.McFarland,
Deputy Secretary.
[FR Doc. 99-6043 Filed 3-10-99; 8:45 am]
BILLING CODE 8010-01-U

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 167
[USCS-1999-5198]
Port Access Route Study for

Approaches to Los Angeles and Long
Beach

AGENCY: Coast Guard, DOT.
ACTION: Request for comments.

SUMMARY: The Coast Guard is
conducting a study of port-access routes
for the approaches to Los Angeles and
Long Beach. The study will evaluate
potential effects of recent port
improvement projects on navigational
safety and vessel traffic management
efficiency in the study area and may
recommend changes to existing vessel
routing measures. The
recommendations of the study may lead
to future rulemaking. The Coast Guard
asks for comments on the issued raised
and questions listed in this document.

DATES: Comments must be received on
or before May 10, 1999.

ADDRESSES: You may mail your
comments to the Docket Management

Facility, (USCG-1999-5198), U.S.
Department of Transportation, room PL—
401, 400 Seventh Street SW.,
Washington DC 20590-0001, or deliver
them to room PL—401 on the Plaza Level
of the Nassif Building at the same
address between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is 202—
366—-9329.

The Docket Management Facility
maintains the public docket. Comments,
and documents as indicated in this
preamble, will become part of this
docket and will be available for
inspection or copying at room PL-401
on the Plaza level of the Nassif Building
at the same address between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. You may also access
this docket on the Internet at http://
dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:

For questions on this notice, contact
Lieutenant Brian Tetreault, Vessel
Traffic Management Officer, Eleventh
Coast Guard District, telephone 510—
437-2951; or Mike Van Houten, Aids to
Navigation Section Chief, Eleventh
Coast Guard District, telephone 510—
437-2968. For questions on viewing, or
submitting material to the docket,
contact Dorothy Walker, Chief, Dockets,
Department of Transportation,
telephone 202-366-9329.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to respond to this
notice by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this notice
(USCG-1999-5198) and the specific
section of this document to which each
comment applies, and give the reason
for each comment. Please submit all
comments and attachments in an
unbound format, no larger than 8%2
inches by 11 inches, suitable for
copying and electronic filing to the
Docket Management Facility at the
address under ADDRESSES. Persons
wanting acknowledgment of receipt of
comments should enclose stamped, self-
addressed postcards or envelopes.

The Coast Guard will consider all
comments received during the comment
period.

The Coast Guard does not plan to
hold a public meeting. Persons may
request a public meeting by writing to
the Docket Management Facility at the
address under ADDRESSES. The request
should include the reasons why a
meeting would be beneficial. If we
determine that the opportunity for oral
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presentations will aid this study, we
will hold a public meeting at a time and
place announced in a later notice of the
Federal Register.

Definitions

The following International Maritime
Organization (IMO) definition should
help you review this notice and provide
comments:

1. Internationally recognized vessel
routing system means any system of one
or more routes or routing measures
aimed at reducing the risk of casualties;
it includes traffic separation schemes,
two-way routes, recommended tracks,
areas to be avoided, inshore traffic
zones, roundabouts, precautionary
areas, and deep-water routes.

2. Traffic Separation Scheme or (TSS)
means a routing measure aimed at the
separation of opposing streams of traffic
by appropriate means and by the
establishment of traffic lanes.

3. Traffic lane means an area within
defined limits in which one-way traffic
is established.

4. Separation zone or line means a
zone or line separating the traffic lanes
in which ships are proceeding in
opposite or nearly opposite directions;
or separating a traffic lane from the
adjacent sea area; or separating traffic
lanes designated for particular classes of
ships proceeding in the same direction.

5. Precautionary area means a routing
measure comprising an area within
defined limits where ships must
navigate with particular caution and
within which the direction of traffic
flow may be recommended.

6. Inshore traffic zone means a routing
measure comprising a designated area
between the landward boundary of a
traffic separation scheme and the
adjacent coast, to be used in accordance
with the provision of Rule 10(d), as
amended, of the International
Regulations for Preventing Collisions at
Sea, 1972 (Collision Regulations).

7. Deep-water route means a route
within defined limits which has been
accurately surveyed for clearance of sea
bottom and submerged obstacles as
indicated on nautical charts.

Background and Purpose

Port Access Route Studs
Requirements. Under the Ports and
Waterways Safety Act (PWSA) [33
U.S.C. 1223(c)], the Secretary of
Transportation may designate necessary
fairways and Traffic Separation
Schemes (TSS’s) to provide safe access
routes for vessels proceeding to and
from U.S. ports. The Secretary delegated
this authority to the Commandant, U.S.
Coast Guard, in Title 49 of the Code of
Federal Regulations (CFR ) §1.46. The

designation of fairways and TSS’s
recognizes the paramount right of
navigation over all other uses in the
designate areas.

The PWSA requires the Coast Guard
to conduct a study of port-access routes
before establishing or adjusting fairways
or TSS’s. Through the study process, we
must coordinate with Federal, State, and
foreign state agencies (as appropriate)
and consider the views of maritime
community representatives,
environmental groups, and other
interested stakeholders. A primary
purpose of this coordination is, to the
extent practicable, to reconcile the need
for safe port-access routes with other
reasonable waterway uses.

Previous port access route studies.
The Coast Guard announced an initial
port access route study for the coast of
California, including Los Angeles/Long
Beach, in the Federal Register on June
24,1982 (47 FR 27430). The study
recommended establishing a shipping
safety fairway overlaying the Los
Angeles/Long Beach precautionary area.
This recommendation has not been
implemented.

The Coast Guard announced another
port access route study for the coast of
California in the Federal Register on
August 24,1 993 (58 FR 44634). this
study evaluated the effects of oil tanker
transits through the Monterey Bay
National Marine Sanctuary and the
adequacy of vessel traffic management
measures along the California cost from
San Francisco to Los Angeles. The Coast
Guard published study results in the
Federal Register on October 25,1996 (62
FR 55249). The study did not
recommend any changes to the Los
Angeles/Long Beach TSS at that time.

Why is a new port access route study
necessary? A study of port-access routes
is needed to evaluate the potential
effects of port improvement projects on
navigational safety and vessel traffic
management efficiency and recommend
changes, if necessary, to existing routing
measures.

The ports of Los Angeles and Long
Beach began major port improvement
projects in 1995. These projects should
be completed soon (Long Breach—June
1999; Los Angeles—January 2000).

Port improvements include the
following:

« Lengthening of the Los Angeles
Approach Channel to extend 3.5
nautical miles beyond the Los Angeles
breakwater.

» Deepening of the Los Angeles
Approach Channel to a project depth of
81 feet.

« Slight eastward shift of the Long
Beach Approach to a 355-degree true
inbound course.

« Deepening of the Long Beach
Approach Channel to a project depth of
69 feet.

Timeline, Study Area, and process of
the new port access route study. The
Coast Guard will begin the study
immediately and should complete it by
mid-May 1999.

The study area includes the navigable
waters of Los Angeles, and Long Beach
Harbors, the Los Angeles/Long Beach
TSS and all waters bound by the
coastline and the following coordinates:

Latitude Longitude

33°-47.00' N 118°-25.40" W
33°-47.00' N 118°-38.60' W
33°-15.50'" N 118°-38.60" W
33°-15.50' N 117°-52.70' W
33°-35.30' N 117'-52.70' W

During the study, we will consult
with Federal and State agencies and will
consider the views of representatives of
the maritime community, port and
harbor authorities or associations,
environmental groups and other
interested parties. We will also consider
previous studies and experience in the
areas of vessel traffic management,
navigation, ship handling, and the
effects of weather, and review prior
analyses of the traffic density. We
encourage you to participate in the
study process by submitting comments
in response to this notice.

We will publish the results of this
port access route study in the Federal
Register. It is possible that the study
may validate continued applicability of
existing vessel routing measures and
conclude that no changes are necessary.
It is also possible that the study may
recommend one or more changes to
enhance navigational safety and vessel
traffic management efficiency. Study
recommendations may lead to future
rulemaking.

Questions

To help us conduct the port access
route study, we request comments on
the following questions, although
comments on related issues under the
broad category of vessel routing are
welcome.

1. What navigational hazards do
vessels operating in the study area face?
Please describe (consider issues such as
port and waterway configurations,
variations in local geography, climate,
and other similar factors). Will there be
additional navigational hazards once
port improvement projects are
completed? If so, please describe.

2. Are there strains on the current
vessel routing system (increasing traffic
density, for example)? If so, please
describe. Will there be additional strains
once port improvement projects are
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completed? (We are particularly
interested in information on vessel
characteristics and trends, including
traffic volume, the size and types of
vessels involved, potential interference
with the flow of commercial traffic, the
presence of any unusual cargoes, etc.).

3. Are modifications to existing vessel
routing measures needed to address
existing or future hazards and strains
and improve traffic management
efficiency in the study area? If so, please
describe. What positive and negative
impacts would changes to existing
routing measures or new routing
measures have on the study area
(consider proximity of fishing grounds,
oil and gas drilling and production
operations, environmental impact, affect
on local practices, or any other potential
or actual conflicting activity)?

4. Do you have any specific
recommendations regarding aids to
navigation design for the lengthened
approach channels? If so, please
describe.

Dated: March 4, 1999.
R.C. North,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Marine Safety and
Environmental Protection.

[FR Doc. 99-6015 Filed 3—10-99; 8:45 am]

BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[DE041-1019b; FRL—6238-6]
Approval and Promulgation of Air
Quality Implementation Plans;

Delaware—Definitions of VOCs and
Exempt Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing approval of
revisions to the Delaware State
Implementation Plan (SIP). The
revisions amend the definitions of the
terms “‘volatile organic compounds™
(VOCs) and “‘exempt compounds.” EPA
is proposing to approve these revisions
because they make Delaware’s
definitions consistent with the federal
definition of VOCs. In the “Rules and
Regulations’ section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final

rule. If EPA receives no adverse
comments, EPA will not take further
action on this proposed rule. If EPA
receives adverse comments, EPA will
withdraw the direct final rule and it will
not take effect. EPA will address all
public comments in a subsequent final
rule based on this proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting on this action
should do so at this time.
DATES: Comments must be received in
writing by April 12, 1999.
ADDRESSES: Written comments should
be addressed to David L. Arnold, Chief,
Ozone and Mobile Sources Branch,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region Ill, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region 111, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
the Delaware Department of Natural
Resources & Environmental Control, 89
Kings Highway, Dover, Delaware 19901.
FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, at the EPA
Region Ill address above, or by e-mail at
quinto.rose@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action with the same title that is located
in the “Rules and Regulations’” section
of this Federal Register publication.
Dated: February 25, 1999.
Thomas J. Maslany,
Acting Regional Administrator, Region Ill.
[FR Doc. 99-5664 Filed 3-10-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IA 058-1058b; FRL-6308-4]

Approval and Promulgation of
Implementation Plans; State of lowa

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
the State Implementation Plan (SIP)
revision submitted by the state of lowa
pertaining to a sulfur dioxide (SO5)
control strategy for the Cedar Rapids,
lowa, area. Approval of this SIP revision
will make Federally enforceable source
emission reduction requirements and

achieve attainment and maintenance of
the SO, National Ambient Air Quality
Standards (NAAQS).

In the final rules section of the
Federal Register, the EPA is approving
the state’s SIP revision as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
revision amendment and anticipates no
relevant adverse comments. A detailed
rationale for the approval is set forth in
the direct final rule. If no relevant
adverse comments are received in
response to this action, no further
activity is contemplated in relation to
this rule. If the EPA receives relevant
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting should do so at this time.
DATES: Comments must be received in
writing by April 12, 1999.

ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 726 Minnesota
Avenue, Kansas City, Kansas 66101.
FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: February 25, 1999.

Diane K. Callier,

Acting Regional Administrator, Region VII.
[FR Doc. 99-5825 Filed 3—-10-99; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF THE INTERIOR
Bureau of Reclamation

43 CFR Part 428
RIN 1006-AA38

Information Requirements for Certain
Farm Operations In Excess of 960
Acres and the Eligibility of Certain
Formerly Excess Land

AGENCY: Bureau of Reclamation, DOI.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The Bureau of Reclamation is
reopening the comment period on our
proposed rule entitled “‘Information
Requirements for Certain Farm
Operations In Excess of 960 Acres and
the Eligibility of Certain Formerly
Excess Land.”
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DATES: We must receive your comments
at the address below on or before April
12, 1999.

ADDRESSES: If you wish to comment,
you may submit your comments by any
one of several methods. You may mail
comments to: Administrative Record,
Commissioner’s Office, Bureau of
Reclamation, 1849 C Street N.W.,
Washington, D.C. 20240. You may also
comment via the Internet to
epetacchi@usbr.gov (see Public
Comment Procedures under
SUPPLEMENTARY INFORMATION in the
November 18, 1998, notice at 63 FR
64154). In addition, you may hand-
deliver comments to Commissioner’s
Office, Bureau of Reclamation, 1849 C
Street N.W., Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Erica Petacchi, (202) 208-3368, or
Richard Rizzi, (303) 445-2900.

SUPPLEMENTARY INFORMATION: We
originally published the proposed rule
on November 18, 1998, at 63 FR 64154—
64165. We asked for public comments
until January 19, 1999, but because
several people requested an extension of
that deadline, we accepted comments
until February 18, 1999. After the close
of the extended comment period, we
again received requests for an extension.
We are now reopening the comment
period for an additional 30 days.

In the proposed rule, we asked for
comments on the proposal to collect
information from certain farm operators.
We published an additional notice in
the January 4, 1999, issue of the Federal
Register (64 FR 174) to collect
comments on this proposal, in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). While the comment period on
the Reclamation Reform Act of 1982
forms in general closes on March 5,
1999, we will continue to accept
comments specific to the proposed
information collection for farm
operators and the possible new form
that we have developed as part of the
comment period on the proposed rule
that now closes on April 12, 1999.

You can find a full description of the
information collection proposal for farm
operators in either the Paperwork
Reduction Act statement in the
preamble of the proposed rule, at 63 FR
64163; or in the separate Federal
Register notice mentioned above, at 64
FR 174.

Dated: March 8, 1999.
Patricia J. Beneke,
Assistant Secretary—Water and Science.
[FR Doc. 99-6066 Filed 3—10-99; 8:45 am]
BILLING CODE 4310-94-P

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 3400 and 3420
[WO-320-3420-24 1A]

RIN 1004-AD27

Public Participation in Coal Leasing

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed rule.

SUMMARY: The Bureau of Land
Management (BLM) is proposing this
rule as a result of a settlement
agreement and the passage of a new law.
In the settlement agreement, BLM
agreed to establish, by regulation, the
points where the public may participate
in the regional coal leasing process. This
proposed rule would also amend the
regulations to conform to statutory
changes made by the Unfunded
Mandates Reform Act of 1995 which
exempted several types of meetings
from Federal Advisory Committee Act
requirements. BLM is proposing that
Regional Coal Team meetings are no
longer subject to the Federal Advisory
Committee Act under the new law. The
proposed changes do not substantially
alter current BLM policy on public
participation in coal leasing, they
simply establish that policy by
regulation.

DATES: You should submit your
comments by May 10, 1999. BLM may
not consider comments postmarked or
received by electronic mail after the
above date in the decision-making
process on the final rule.

ADDRESSES: You may hand-deliver
comments to Bureau of Land
Management, Administrative Record,
Room 401, 1620 L St., N.W.,
Washington, D.C., or mail comments to
Bureau of Land Management,
Administrative Record, Room 401LS,
1849 C St., N.W., Washington, D.C.
20240. You may also transmit comments
electronically to
WOComment@wo.blm.gov; in that case
please submit comments as an ASCII
file to minimize computer problems,
and please include “attn.:AD27.” If you
do not receive confirmation from the
system that we received your Internet
message, contact us directly.

FOR FURTHER INFORMATION CONTACT:
Philip Allard, Solid Minerals Group,
(202) 452-5195. For assistance in
reaching the above contact, individuals
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service at 1-800—
877-8339 between 8:00 a.m. and 8:00

p.m., Eastern time, Monday through
Friday, except holidays.
SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures

1. Background

111. Discussion of Proposed Rule

1V. Procedural Matters

l. Public Comment Procedures

How do | comment on the proposed
rule?

Please submit your comments on the
proposed rule in writing. Please confine
your comments to issues related to the
proposed rule and explain the need for
any changes you recommend. Where
possible, your comment should refer to
the specific section or paragraph of the
proposal you are addressing.

Will my comments be available to
others?

Yes. BLM will make your comments,
including your name and address,
available for public review at the *‘L
Street” address listed in ADDRESSES
above during regular business hours
(7:45 a.m. to 4:15 p.m., Monday through
Friday, except Federal holidays). BLM
will also post all comments on its home
page (http://www.blm.gov) at the end of
the comment period.

Can BLM keep my identity confidential?

Yes, under certain conditions BLM
can keep your personal information
confidential. You must request
confidentiality and prominently state
your request at the beginning of your
comment. BLM will consider
withholding your name, street address,
and other identifying information on a
case-by-case basis to the extent allowed
by law.

BLM will make publically available
all submissions from organizations and
businesses and from individuals
identifying themselves as
representatives or officials of
organizations or businesses.

I1. Background

Why are we proposing to change the
coal leasing regulations?

BLM is proposing this rule for two
reasons: to respond to a settlement
agreement entered into in July 1997 and
to respond to a new law passed in
March 1995.

What was the settlement agreement
about?

The Department of the Interior’s coal
leasing regulations were challenged in a
lawsuit, Natural Resources Defense
Council, Inc., et al. v. Jamison, et al.,
Civil No. 82-2763 (D. D.C.). In
December 1992, the court decided that
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the Department had not complied with
section 202(f) of the Federal Land Policy
and Management Act, 43 U.S.C. 1712(f).
The court held that although BLM’s
competitive leasing handbook describes
public participation procedures, the
Department should establish these
procedures by regulation. During appeal
of this decision, the parties negotiated to
settle the case. In July 1997, the
Department and the plaintiffs entered
into a settlement agreement. Civil No.
82-2763 (D. C. Circuit No. 93-5029).

In the settlement, the Department
agreed to propose a rule identifying the
points where the public may participate
in coal leasing decisions. Since BLM
already provides this information in its
competitive leasing handbook, this
proposed rule does not substantially
alter public participation opportunities
in competitive leasing. Specific points
of public participation are discussed in
the “Discussion of Proposed Rule”
section below.

What is the new law about?

On March 22, 1995, Congress passed
the Unfunded Mandates Reform Act.
Section 204(b) of this law (2 U.S.C.
1534) states that the requirements under
another law, the Federal Advisory
Committee Act (FACA), 5 U.S.C.
Appendix 1, do not apply to
intergovernmental communications
when:

¢ The meetings are exclusively
between Federal officials and elected
officers of State, local and tribal
governments or their representatives,
and

« The meetings are only to exchange
views, information, or advice relating to
Federal programs that share
intergovernmental responsibilities.

The Solicitor’s Office of the
Department of the Interior determined
that these provisions exempt Regional
Coal Teams (RCTs) from the
requirements of FACA. Because existing
regulations at subpart 3400 incorporate
FACA regulations at subpart 1784, the
proposed rule amends that reference
and clarifies which portion of the FACA
regulations apply to RCTs.

How does BLM lease coal?

BLM primarily offers coal for lease
competitively. There are two types of
competitive leasing, “regional coal
leasing’ and *‘leasing-on-application.”

What is regional coal leasing?

The Department of the Interior
initiates the regional coal leasing
process. Based on consideration of the
demand for Federal coal, national
energy needs, and other factors, BLM
must determine whether to offer Federal

coal lands for lease and which coal to
offer. Since issues surrounding coal
leasing can vary greatly from region to
region, Federal coal production regions
assist BLM in this determination by
grouping together areas with similar
issues.

What are Federal coal production
regions?

BLM has divided coal deposits into
broad blocks of Federally owned coal
called Federal coal production regions.
There are six Federal coal production
regions, principally located in the
western United States. The Federal coal
production regions are:

« The Southern Appalachian Region,
in northwestern Alabama,

e The Fort Union Region of eastern
Montana and western North Dakota,

e The Green River-Hams Fork Region
of northwestern Colorado and southern
Wyoming,

* The Powder River Region of
northeastern Wyoming and southeastern
Montana,

e The San Juan Region of
northwestern New Mexico and
southwestern Colorado, and

* The Uinta-Southwestern Utah
Region of eastern Utah and western
Colorado.

What are regional coal teams?

RCTs are composed of BLM
employees and State Governors or their
designees in the states where the coal
tracts are located. The RCTs recommend
the leasing level, a target amount of coal
that BLM may offer for sale, and the
lease sale schedule to the BLM Director.
The BLM Director makes
recommendations to the Secretary of the
Interior. The Secretary makes the final
decision on leasing levels and a lease
sale schedule, taking into account
recommendations from:

e The BLM Director,

e The RCT,

* The State Governors, and

¢ Other interested and affected
groups, including members of the
general public.

How do we conduct the regional coal
leasing process?

First, BLM begins the process by
creating a land use plan, in which BLM-
managed lands are reviewed to
determine, among many factors, the
presence or absence of:

 Coal,

« Other resources that might preclude
developing the coal,

« Other uses for the land that might
be preferable to coal development, and

« Any qualified surface owners who
oppose or favor coal development.

This review allows BLM to identify the
land that is acceptable for further
consideration for coal leasing.

Second, the Secretary sets the leasing
level for the region after considering the
land use plan, the amount of leasing
interest in the region, national energy
needs, and other factors.

Third, BLM initiates “regional coal
activity planning,” during which BLM
prepares environmental documents that
analyze one or more combinations of
tracts that equal the leasing level and
alternative combinations of tracts.

Finally, the Secretary determines the
lease sale schedule based on the
environmental analysis and public
comments and comments from State
Governors, tribal governments, and
other Federal agencies. The schedule
includes the number of tracts that will
be offered for lease and the timing of the
lease sales.

What is leasing-on-application?

The leasing-on-application process is
one which individuals or companies
initiate, unlike regional coal leasing
which is government initiated.

How do we conduct the leasing-on-
application process?

Under this method of competitive
leasing, an individual or company takes
the first step by applying for a particular
coal deposit. Two major differences
from regional coal leasing are:

e There is no need to establish a
leasing level because the amount of coal
applied for provides a starting point for
the amount of coal to be analyzed; and

* There is no leasing schedule
because BLM usually offers coal tracts
based on at most one or two
applications in leasing-on-application
lease sales.

The RCT located in the applicable
coal production region may review the
applications and may make whatever
recommendations it believes are
appropriate on the coal tracts. For a
number of years, BLM has competitively
leased Federal coal exclusively through
the leasing-on-application process as it
meets current demand for new coal
leases.

I11. Discussion of Proposed Rule

How would RCT meetings change under
the proposed rule?

This proposed rule would not
substantially change RCT meetings.
Section 204(b) of the Unfunded
Mandates Reform Act identifies several
types of meetings exempt from FACA.
FACA requires that committees that
advise the Secretary on particular issues
follow certain procedures, including
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those involving public participation.
Although RCT meetings are now exempt
from FACA requirements under the
Unfunded Mandates Reform Act, BLM
will, nevertheless, continue to provide
public participation opportunities
identified in FACA at RCT meetings
when BLM determines RCT
involvement is appropriate.

This proposed rule would amend
regulations at section 3400.4 by
replacing a subsection that incorporates
all of the FACA regulations in 43 CFR
1784 with a subsection that references
only the public participation regulations
in sections 1784.4-2, 1784.4-3 and the
operating procedures described in
section 1784.5 of FACA. Accordingly,
when RCTs are involved, they will:

« Open meetings to the public,

¢ Provide a period during each
meeting for public comments,

* Keep minutes of the meeting, and

e Publish notices of the meetings in
the Federal Register, at least 30
calendar days before the meetings take
place.

RCTs will continue to consider any
public comments received when making
recommendations to the Director, and
the Director will forward public
comments to the Secretary.

How would the competitive leasing
process change under the proposed
rule?

This proposed rule would not
substantially alter the competitive
leasing process since BLM policy would
not change. Although BLM currently
identifies public participation
procedures in its competitive leasing
handbook, BLM is proposing these
procedures in its regulations to comply
with the settlement agreement.

Subpart 3420 addresses competitive
coal leasing. This proposed rule would
adopt eight amendments to subpart
3420, as follows:

* BLM would add a cross reference to
part 1600 where we describe the
specific points when BLM provides
public participation opportunities in
our land-use planning process. These
opportunities for public participation
occur:

(1) at the initial identification of
issues,

(2) during review of proposed
planning criteria,

(3) during publication of the draft
resource management plan and draft
environmental impact statement,

(4) during publication of proposed
resource management plans and final
environmental impact statements (an
opportunity also provided for protest),
and

(5) when significant changes are made
as a result of a protest.

« BLM would include public
comments as one of the factors that the
State Director would consider in
recommending an initial leasing level to
the Secretary.

« BLM would include public
comments, as well as comments from
the State Governors, in the package the
Secretary considers when determining a
regional leasing level. In addition to the
package of comments, BLM or other
staff may also develop a summary that
assists the Secretary in reviewing the
comments.

« BLM would add public comments
to the list of factors that the Secretary
considers in reaching a decision about
regional coal leasing levels.

« BLM would add a list of the points
during regional activity planning when
the public may participate. Regional
activity planning starts when the
Secretary makes the leasing level
decision and ends when the Secretary
determines the lease sale schedule.

* BLM would change provisions on
RCTS by:

(1) allowing the public to comment on
all subfactors that the RCTs used to rank
coal tracts for possible leasing,

(2) requiring BLM to publish, at least
45 days before the meeting, the notice
of the RCT meeting at which tracts
would be ranked,

(3) requiring BLM to give the public
at least 60 days to comment on the draft
regional coal leasing environmental
impact statement (EIS),

(4) requiring the RCTs to include all
public comments received in the final
EIS,

(5) requiring the RCTs to consider
public comments when revising tract
ranking and selection.

* BLM would give the public 45 days
prior notice of a RCT meeting when the
team will recommend specific tracts for
coal lease sale.

« BLM would give the public notice
of and an opportunity to comment on
any revisions to a lease sale schedule
increasing the number or frequency of
sales or increasing the amount of coal to
be offered.

How would the lease sales process
change under the proposed rule?

The proposed rule would not
substantially alter the lease sales
process since BLM already identifies
public participation procedures in its
competitive leasing handbook.

Subpart 3422 describes the
procedures that BLM follows once the
Secretary of the Interior determines
what the lease sale schedule will be.
Presently, BLM requests public

comments on the fair market value and
the maximum economic recovery for the
tracts to be offered. The proposed rule
adds two new requirements to subpart
3422:

¢ The regulations at section 3422.1(a)
would require BLM to publish our
request for public comments on fair
market value and maximum economic
recovery in the Federal Register and for
two consecutive weeks in a newspaper
of general circulation in the area where
the proposed sale would be held.

¢ A new requirement in section
3422.2(a) would have BLM send the
lease sale notice to any person or group
requesting notices of sales to be held in
the area.

How would the leasing-on-application
process change under the proposed
rule?

The proposed rule does not
substantially change the leasing-on-
application process. BLM currently
identifies public participation
procedures in its competitive leasing
handbook and is proposing them for its
regulations in response to the settlement
agreement.

Subpart 3425 describes the
procedures that BLM uses to process
applications for coal lease sales.
Presently, the lease-on-application
process is similar to the regional leasing
process. We must screen the tract during
land-use planning. Screening the tract
can involve applying unsuitability
criteria, identifying and consulting with
any qualified surface owners, and
considering alternative land uses. In
addition, we must assess the
environmental impacts of coal
development before the coal can be
offered for lease sale. The proposed rule
makes two amendments to this subpart:

e The proposed rule would amend
the regulations at section 3425.1-9
requiring BLM to ask for and consider
public comments on any modification to
the boundaries of a lease tract.

e The proposed rule would amend
the regulations at § 3425.3. The proposal
would require BLM to publish a notice
of availability for a draft EIS in the
Federal Register and in a general
circulation newspaper. We would also
announce any hearings on the draft EIS
through similar publication.

IV. Procedural Matters

Executive Order 12866, Regulatory
Planning and Review

This proposed regulation is not a
significant regulatory action and is not
subject to review by the Office of
Management and Budget under
Executive Order 12866. We have
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determined that this proposed
regulation does not: have an annual
economic impact of $100 million or
more; have an adverse impact in a
material way on the economy,
environment, public health, safety,
other units of government, or sectors of
the economy; pose a serious
inconsistency or interfere with an action
taken or planned by another agency;
have novel legal or policy implications;
or have material effects on budgets or
rights and obligations of recipients of
entitlements, fees, grants, or loans.
Therefore, we do not have to assess the
potential costs and benefits of the rule
under section 6(a)(3) of this order and
no OMB review under the order is
required.

Executive Order 12866 also requires
each agency to write regulations that are
easy to understand. We invite your
comments on how to make this
proposed rule easier to understand,
including answers to the following
questions:

« Are the requirements in the
proposed rule clearly stated?

« Does the proposed rule contain
unclear technical language or jargon?

¢ Does the format of the proposed
rule aid or reduce its clarity?

* Would the rule be easier to
understand if it were divided into more
sections? and

« |s the description of the proposed
rule in the “‘supplementary
information” section helpful in
understanding the proposed rule?

Send comments that concern how we
could make this proposed rule easier to
understand to: Office of Regulatory
Affairs, Department of the Interior,
Room 7229, 1849 C St., N.W.,
Washington, D. C. 20240. You may also
e-mail the comments to:
Execsec@ios.doi.gov.

National Environmental Policy Act.

This proposed regulation is not a
major Federal action significantly
affecting the quality of the human
environment under section 102(2)(C) of
the National Environmental Policy Act
of 1969 (NEPA), 42 U.S.C. 4332(2)(C).
The proposed changes do not directly
affect the environment. Any coal tract
considered for leasing will be subject to
further NEPA analysis on a case-by-case
basis.

Regulatory Flexibility Act

This proposed regulation does not
require a regulatory flexibility analysis.
Congress enacted the Regulatory
Flexibility Act of 1980 (RFA), as
amended, 5 U.S.C. 601-612, to ensure
that Government regulations do not
unnecessarily or disproportionately

burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
has a significant economic impact,
either detrimental or beneficial, on a
substantial number of small entities.
This proposed regulation would not
have significant economic impacts on
small entities under the RFA, 5 U.S.C.
601 et seq. Small entities would be
neither adversely nor beneficially
affected by the proposals but would be
given the opportunity to participate in
the coal leasing process by regulation,
rather than by internal agency guidance.

Small Business Regulatory Enforcement
Fairness Act

These proposed regulations are not a
“major rule” as defined by the Small
Business Regulatory Enforcement
Fairness Act, 5 U.S.C. 804(2). The rule
will not have a significant impact on the
economy, or on small businesses in
particular. As discussed above, this rule
proposed rule would not substantially
change BLM'’s existing policy.

Unfunded Mandates Reform Act

This proposed regulation does not
impose an unfunded mandate on State,
local or tribal governments or the
private sector of more than $100 million
per year. This proposed regulation does
not have a significant or unique effect
on State, local, or tribal governments or
the private sector. Current BLM policy
on public participation in the coal
leasing process is simply being put into
regulatory form. Therefore, we are not
required to prepare a statement
containing the information required by
the Unfunded Mandates Reform Act, 2
U.S.C. 1531 et seq.

Executive Order 12630, Takings

The proposed regulation does not
represent a government action capable
of interfering with constitutionally
protected property rights. Therefore, we
have determined that the regulation
would not cause a taking of private
property. No further discussion of
takings implications is required under
this Executive Order.

Executive Order 12612, Federalism

This proposed regulation will not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. The Federal Coal
Management Program was designed to
allow the maximum participation of
affected States in decisions about coal
leasing and development through RCTSs.
RCTs make recommendations to the
Secretary on the level of coal analyzed

for possible sale and on the amount of
coal offered. If the Secretary does not
accept their decisions, the Secretary
must publicly state why. We have
determined that this proposed
regulation does not have sufficient
Federalism implications to warrant
preparation of a Federalism assessment.

Executive Order 12988, Civil Justice
Reform

The Office of the Solicitor has
determined that this proposed
regulation will not unduly burden the
judicial system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of Executive Order 12988.

Paperwork Reduction Act

This regulation does not require an
information collection under the
Paperwork Reduction Act. The
information collection is not covered by
an existing OMB approval. An OMB
form 83-1 has not been prepared and
has not been approved by the Office of
Policy Analysis. This regulation
qualifies for exemption from OMB
approval under exemption four of OMB
guidance.

The principal author of this proposed
rule is Philip Allard, Solid Minerals
Group, assisted by Carole Smith and
Janet Lin, Regulatory Affairs Group.

List of Subjects
43 CFR Part 3400

Coal, Intergovernmental relations,
Mines, Public lands—classification,
Public lands—mineral resources.

43 CFR Part 3420

Administrative practice and
procedure, Coal, Environmental
protection, Intergovernmental relations,
Mines, Public lands—mineral resources.

Dated: February 12, 1999.
Sylvia V. Baca,
Acting Assistant Secretary, Land and
Minerals Management.

For the reasons set forth in the
preamble and under the authority of the
Mineral Leasing Act of February 25,
1920, as amended (30 U.S.C. 181 et
seq.), the Mineral Leasing Act for
Acquired Lands, as amended (30 U.S.C.
351-9), the Federal Land Policy and
Management Act of 1976 (43 U.S.C.
1740), and the Secretary’s enforcement
powers, BLM proposes to amend parts
3400 and 3420 of Title 43 of the Code
of Federal Regulations as set forth
below:

PART 3400—COAL MANAGEMENT:
GENERAL

1. The authority citation for part 3400
continues to read as follows:
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Authority: 30 U.S.C. 189, 359, 1211, 1251,
1266, and 1273; 43 U.S.C. 1461, 1733, and
1740.

2. Amend §3400.4 by revising
paragraph (g) to read:

§3400.4 Federal/state government
cooperation.
* * * * *

(9) The regional coal team will
function under the public participation
procedures at 8§ 1784.4-2 and 1784.4—
3 and 1784.5 of this chapter.

3. The authority citation for part 3420
continues to read as follows:

Authority: The Mineral Leasing Act of
1920, as amended and supplemented (30
U.S.C. 181 et seq.), the Mineral Leasing Act
for Acquired Lands of 1947, as amended (30
U.S.C. 351-359), the Multiple Mineral
Development Act of 1954 (30 U.S.C. 521-531
et seq.), the Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1201 et
seq.), the Department of Energy Organization
Act of 1977 (42 U.S.C. 7101 et seq.), the
Federal Land Policy and Management Act of
1976 (43 U.S.C. 1701 et seq.), and the Small
Business Act of 1953, as mended (15 U.S.C.
631 et seq.).

PART 3420—COMPETITIVE LEASING

4. Amend §3420.1-4 by revising
paragraph (a) to read:

§3420.1-4 General requirements for land
use planning.

(a) The Secretary may not hold a lease
sale under this part unless the lands
containing the coal deposits are
included in a comprehensive land use
plan or land use analysis. The land use
plan or land use analysis will be
conducted with public notice and
opportunity for participation at the
points specified in §1610.2(f) of this
title. The sale must be compatible with,
and subject to, any relevant stipulations,
guidelines and standards set out in that
plan or analysis.

* * * * *

5. Amend §3420.2 by removing the
last sentence of paragraph (a)(1), and
adding in its place 2 sentences as set
forth below, revising the last sentence of
paragraph (a)(4), removing *‘and’’ from
the end of paragraph (c)(8),
redesignating current paragraph (c)(9) as
paragraph (c)(10), and adding a new
paragraph (c)(9) to read:

§3420.2 Regional leasing levels.

(a)(1) * * * This range of initial
leasing levels must be based on
information available to the State
Director including: land use planning
data; the results of the call for coal
resource information held under
§3420.1-2 of this subpart; the results of
the call for expressions of leasing
interest held under § 3420.3-2 of this

subpart; and other considerations. The
State Director considers comments
received from the public in writing and
at hearings, and input and advice from
the Governors of the affected States
regarding assumptions, data, and other
factors pertinent to the region;

* * * * *

(@)(4) * * * The team also must
transmit to the Secretary, without
change, all comments and
recommendations of the Governor and
the public.

* * * * *

(C * X *

(9) Comments received from the
public in writing and at public hearings;
and
* * * * *

6. Amend § 3420.3-1 by adding a new
paragraph (d) to read:

§3420.3-1 Areaidentification process.
* * * * *

(d) Public notice and opportunity for
participation in activity planning must
be appropriate to the area and the
people involved. The Bureau of Land
Management will make available a
calendar listing of the points in the
planning process at which the public
may participate, including:

(1) The regional coal team meeting to
recommend initial leasing levels (see
§3420.2(a)(4));

(2) The regional coal team meeting for
tract ranking (see 8 3420.3-4(a));

(3) Publication of the regional coal
lease sale environmental impact
statement (see § 3420.3-4(c)); and

(4) The regional coal team meeting to
recommend specific tracts for a lease
sale and a lease sale schedule (see
§3420.3-4(g).

7. Amend § 3420.3-4 by removing the
third sentence in paragraph (a)(1), and
adding in its place 4 sentences as set
forth below, adding 2 sentences after the
first sentence in paragraph (a)(5), adding
a new sentence at the end of paragraph
(d), revising paragraph (f), and removing
the first sentence in paragraph (g) and
adding in its place 2 new sentences as
set forth below:

§3420.3-4 Regional tract ranking,
selection, environmental analysis and
scheduling.

(@)(1) * * * The subfactors the
regional coal team will consider under
each category are those the regional coal
team determines are appropriate for that
region. The regional coal team will
make its determination after publishing
notice in the Federal Register that the
public has 30 days to comment on the
subfactors. The regional coal team will
then consider any comments it receives
in determining the subfactors. BLM will

publish the subfactors in the regional
lease sale environmental impact
statement required by this section.* * *

* * * * *

(5) * * * BLM will publish the notice
no later than 45 days before the meeting.
The notice will list potential topics for

discussion.* * *
* * * * *

(d) * * * BLM will publish notice in
the Federal Register of the 60-day
comment period and the public hearing
on the draft environmental impact
statement for two consecutive weeks in
a newspaper of general circulation in
the area of the sale.

* * * * *

(f) When the comment period on the
draft environmental impact statement
closes, the regional coal team will
analyze the comments and make any
appropriate revisions in the tract
ranking and selection. The final regional
lease sale environmental impact
statement will reflect such revisions and
will include all comments received.

(9) When BLM completes and releases
the final regional lease sale
environmental impact statement, the
regional coal team will meet and
recommend specific tracts for lease sale
and a lease sale schedule. The regional
coal team will provide notice in the
Federal Register of the date and
location at least 45 days before its
meeting.* * *

* * * * *

8. Amend 8§ 3420.5-2 by adding 2
sentences after the first sentence in
paragraph (a) to read:

§3420.5-2 Revision.

(@ * * * BLM will publish a notice
in the Federal Register and provide a 30
day comment period before it makes any
revision increasing the number or
frequency of sales, or the amount of coal
offered. BLM will publish any revision
in the Federal Register.* * *

* * * * *

9. Amend §3422.1 by adding a
sentence after the first sentence in
paragraph (a) to read:

§3422.1 Fair market value and maximum
economic recovery.

(@ * * * BLM will publish the
solicitation in the Federal Register and
for two consecutive weeks, in a
newspaper of general circulation in the
area of the sale. * * *

* * * * *

10. Amend §3422.2 by removing the
third sentence in paragraph (a) and
adding in its place 2 sentences to read
as follows:
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§3422.2 Notice of sale and detailed
statement.

(@) * * * BLM will post notice of the
sale in BLM State Office where the coal
lands are managed. It will also mail
notice to any surface owner of lands
noticed for sale and to any other person
who has requested notice of sales in the
area. > * *

* * * * *

11. Amend §3425.1-9 by adding a
sentence at the end of this section to
read:

§3425.1-9 Modification of application
area.

* * *|f an environmental assessment
of the modification is required, BLM
will solicit and consider public
comments on the modified application.

12. Amend §3425.3(a) by adding two
sentences at the end of paragraph (a) to
read:

§3425.3 Environmental analysis.

(@ * * * BLM will publish a notice
in the Federal Register and for two
consecutive weeks in a newspaper of
general circulation in the area of the
sale, announcing the availability of the
environmental assessment or draft
environmental impact statement and the
hearing required by § 3425.4(a)(1). BLM
also will mail to the surface owner of
any lands to be offered for sale and to
any person who has requested notice of
sales in the area.

* * * * *

[FR Doc. 99-5334 Filed 3—10-99; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 192

[Docket No. RSPA-98-4868, Notice 1]
RIN 2137—AB15

Gas Gathering Line Definition

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Request for comments.

SUMMARY: This notice announces an
electronic public discussion forum and
subsequent written comment period on
defining gas gathering lines for the
purposes of pipeline safety regulation.
In 1991, we proposed a definition of gas
gathering. A change to the pipeline
safety laws in 1992 requires us to revisit
that proposal and to consider whether
and to what extent we should regulate
gathering lines in rural areas. This

opportunity for public input will allow
us to decide whether and how to modify
the regulations. The comments may also
inform the process when we consider
development of a separate proposal on
regulating gas gathering lines in rural
areas.

DATES: Comments must be submitted on
or before April 28, 1999. The electronic
public discussion forum will commence
on April 13, 1999, at 9:00 a.m. EST and
end on May 5, 1999, at 4:30 p.m. EST.
ADDRESSES: The Internet address for the
electronic discussion forum is http://
ops.dot.gov/forum. Address written
comments to the Dockets Management
System, U.S. Department of
Transportation, Room PL-401, 400
Seventh Street, SW, Washington, DC
20590-0001. Comments should identify
the Docket No. RSPA-98-4868. Persons
wishing to receive confirmation of
receipt of their comments should
include a self-addressed, stamped
postcard. Comments may be submitted
by e-mail to rules@rspa.dot.gov.

The Dockets Management System is
located on the Plaza Level of the
Department of Transportation’s Nassif
Building at 400 Seventh Street, SW,
Washington, DC. Public dockets may be
reviewed in person between the hours
of 10:00 a.m. and 5:00 p.m., Monday
through Friday, except Federal holidays.
In addition, the public may also review
comments by accessing the Docket
Management System’s home page at
http://dms.dot.gov. An electronic copy
of any document may be downloaded
from the Government Printing Office
Electronic Bulletin Board Service at
(202) 512-1661.

FOR FURTHER INFORMATION CONTACT: L.E.
Herrick, (202) 366-5523, Research and
Special Programs Administration, U.S.
Department of Transportation, 400
Seventh Street, SW, Washington, DC
20590-0001.

SUPPLEMENTARY INFORMATION: The
electronic public discussion forum will
be held at the conferences and public
meetings section of the Office of
Pipeline Safety’s Internet home page.
The forum will allow near real-time
electronic discussion of the rulemaking.
We hope it will increase the breadth of
participation in the commenting
process. A transcript of the electronic
discussion forum will be placed in the
docket.

Issues for discussion: Segments of
gathering lines in rural areas are
excluded from the Federal pipeline
safety regulations in 49 CFR Part 192. In
these regulations the term ‘““gathering
line” is defined with reference to a
“transmission line”” or ““main”, a type of
distribution line. The term

“transmission line” is then defined with
reference to a gathering line, and
“distribution line” is defined with
reference to a gathering or transmission
line. Therefore under current
regulations:

“Distribution line”” means a pipeline other
than a gathering or transmission line.
“Gathering line” means a pipeline that
transports gas from a current production
facility to a transmission line or main.

“Transmission line” means a pipeline,
other than a gathering line, that transports
gas from a gathering line or storage facility
to a distribution center or storage facility;
operates at a hoop stress of 20 percent or
more of SMYS; or transports gas within a
storage field.

These definitions have long been
unsatisfactory. As a result of this cross-
referencing, the point where a gathering
line ends and transmission or
distribution begins is often subject to
varying interpretation.

On September 25, 1991, we proposed
a revised definition in a notice of
proposed rulemaking (NPRM):

“‘Gathering line”” means, except as
provided in paragraph (4), any pipeline or
part of a connected series of pipelines used
to transport gas from a well or the first
production facility where gas is separated
from produced hydrocarbons, whichever is
farther downstream, to an applicable end
point described in paragraphs (1), (2), or (3)
below:

(1) The inlet of the first natural gas
processing plant used to remove liquefied
petroleum gases or other natural gas liquids.

(2) If there is no natural gas processing
plant, the point where custody of the gas is
transferred to others who transport it by
pipeline to:

(i) A distribution center;

(ii) A gas storage facility; or

(iii) an industrial consumer.

(3) If there is no natural gas processing
plant or point where custody of the gas is so
transferred, the last point downstream where
gas produced in the same production field or
two adjacent production fields is
commingled.

(4) A gathering line does not include any
part of a pipeline that transports gas
downstream—

(i) From the end points in (1), (2), or (3)
in this Section;

(i) From a production facility, if no end
point exists; or

(iii) In any interstate transmission facility
subject to the jurisdiction of the Federal
Energy Regulatory Commission under the
Natural Gas Act (15 U.S.C. 717 et seq.).

Legislative Changes

There has been a legislative change in
underlying Federal pipeline safety laws
since the NPRM was published on
September 25, 1991. The Pipeline Safety
Act of 1992 (Pub. L. 102-508) enacted
on October 24, 1992, provided that, in
defining “‘gathering line’” we should
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consider the functional and operational
characteristics of the line. We are
neither required to follow classifications
established by FERC under the Natural
Gas Act of 1938 nor prevented from
using them if we choose. In addition, we
are to prescribe standards defining the
term “‘regulated gathering line” which
may result in some regulation of rural
gathering lines. In determining the
specific physical characteristics which
warrant regulation, we will consider
factors which include location, length of
line from the well site, operating
pressure, throughput, and the
composition of the transported gas.

Industry Recommendation

On September 28, 1998 we met with
representatives of the Gas Processors
Association (GPA) a trade organization
representing much of the gas gathering
industry. GPA suggested basing a
definition of gathering on pipeline
function. GPA suggested the following:

“‘Gathering line”” means any pipeline or
part of a connected series of pipelines used
to transport gas from a production source—
gas wells; gas well separators; oil well
separators; flow lines; and, dehydrators. The
terminating end is either a single pipeline or
a network of pipelines that collects gas from
production facilities—and delivers the gas to
facilities downstream from the end of the
gathering line. The end of gathering shall be
the most downstream location of the
following:

(1) The inlet of a gas processing plant
(notes: a gathering line could split and feed
two separate gas plants (in-parallel) a
gathering line would end at the first gas plant
if the second plant is downstream of the first.
(In-series))

(2) Excluding well head compressors
(usually low horsepower) the outlet of the
first compressor station located downstream
of a production facility-or-the outlet of the
first onshore compressor station downstream
of an offshore gathering line.

(3) The outlet of the furthermost
downstream: dehydration equipment;
treating equipment; scrubber station; that
makes the gas of suitable quality for
residential consumption .

(4) The inlet to a storage facility; a FERC
designated transmission line; or other line
transporting gas of suitable quality for
residential consumption.

If a gas plant exists, it is downstream
of (2, 3, & 4). If (1, 2, 3) do not exist then
the end of gathering is in effect a
transmission line or a storage facility. If
a gas plant exists, it is downstream of (2,
3, and 4). If (1, 2, 3) do not exist then
the end of gathering is in effect a
transmission line or a storage facility.

The GPA also suggested defining
‘““‘gathering return line”.

Gathering return line: means a line that
returns treated gas to a production facility—
or a field compressor—for: gas lift gas
injection fuel for production equipment.
Non-rural gathering return lines are not
exempt from the requirements of 49 CFR 192.
Rural gathering returns lines are exempt from

the requirements of 49 CFR 192. These lines
usually operate with maximum operating
pressure less than 20% of the specified
minimum yield strength do not service the
general public.

The GPA proposed definition differs
from the definition we presented in our
1991 NPRM in the focus on the function
of the lines without reference to the
custody or ownership of the product in
the line.

Request for Participation

We are trying to change the
fundamental relationship between the
regulator and the operating companies
in protecting the public and the
environment. The purpose of this public
discussion forum is to help create an
environment in which the regulated
industry, state agencies and other
interested parties are encouraged to
evaluate the issues and to find the best,
safest, most cost effective solutions to
any safety and environmental
challenges raised by gas gathering.

Issued in Washington, D.C. on March 5,
1999.
Richard B. Felder,

Associate Administrator for Pipeline Safety,
Research and Special Programs
Administration.

[FR Doc. 99-6012 Filed 3—10-99; 8:45 am]

BILLING CODE 4910-60-P
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JOINT BOARD FOR THE
ENROLLMENT OF ACTUARIES

Restructuring of Enrolled Actuary
Examinations

AGENCY: Joint Board for the Enrollment
of Actuaries

ACTION: Notice.

SUMMARY: This notice describes the
proposal by the Joint Board for the
Enrollment of Actuaries (“Joint Board”’)
to restructure the examinations it offers
to those individuals seeking the status
of Enrolled Actuary (EA). It also
provides notice of the Joint Board’s
proposal for awarding transition credits
to those individuals who have
completed, or will complete, part of the
current enrollment examination
program before the spring of 2001, when
the Board expects to begin offering the
new examinations. Finally, this notice
provides interested parties with an
opportunity to comment on the
proposals.

DATES: Written comments on these
proposed changes to the enroliment
examinations or on the proposed
transition credits are invited and must
be received on or before April 26, 1999.
ADDRESSES: Written comments should
be submitted with a signed original and
three copies to the Office of the Director
of Practice, Internal Revenue Service, at
the following address: Mr. Patrick W.
McDonough, Director of Practice,
Internal Revenue Service, Office of
Director of Practice C:AP:DOP, 1111
Constitution Avenue, NW, Washington,
D.C. 20224.

All submissions will be open to
public inspection and copying in room
1621, 1111 Constitution Avenue, NW,
Washington, D.C. from 9 a.m. to 4 p.m.
FOR FURTHER INFORMATION CONTACT:
Paulette Tino, Joint Board for the
Enrollment of Actuaries, at (202) 622—
7192, or Michael Roach, Joint Board for
the Enrollment of Actuaries, at (202)
622—-3415.

SUPPLEMENTARY INFORMATION:
Background

The Joint Board was established by
the Secretary of the Treasury and by the
Secretary of Labor under the authority
of section 3041 of the Employee
Retirement Income Security Act of 1974
(ERISA). The Joint Board is responsible
for the enrollment of individuals who
wish to perform actuarial services under
ERISA. Consistent with that mandate,
the Joint Board has promulgated
regulations governing eligibility for
enrollment. Those regulations are
published at 20 CFR Part 901. An
individual who wishes to be enrolled
may satisfy the examination
requirements for enrollment by passing
the examinations offered by the Joint
Board. At present the examinations
leading to recognition as an Enrolled
Actuary consist of two examinations,
one of which is in two segments. The
basic actuarial examination covers
actuarial mathematics and consists of
two segments, namely, actuarial
mathematics (EA-1A) and pension
actuarial mathematics (EA-1B). The
pension law examination covers ERISA
and other relevant statutes and their
application to specific problems (EA-2).
The last major revision of the format of
the enrollment examinations was in
1984.

Since the last revision of the
enrollment examinations, the law and
regulations relating to pension plans
have been amended many times. As a
result, the current format of the
enrollment examinations no longer
provides the examiners with a sufficient
opportunity to test the candidate’s
knowledge of the relevant pension law
and of actuarial mathematics. The need
to cover the types of actuarial problems
arising under current pension laws and
the need to conform the Joint Board’s
examination programs to recent
developments in actuarial theory and
practice have led the Joint Board to
conclude that its current examination
structure needs to be improved. The
Board has determined that a
restructuring of its examinations will
improve its ability to determine whether
those who seek enrollment have
demonstrated competence in both the
law and the actuarial theory which is
relevant to the performance of pension
actuarial services.

These matters were discussed by the
Advisory Committee on Actuarial
Examinations and the public at a
meeting held for that purpose on June
30, 1998. Further consideration has
been given to these issues by the Joint
Board and by the co-sponsors of its
examinations, the Society of Actuaries
and the American Society of Pension
Actuaries. As a result of these
discussions, the Joint Board, the Society
of Actuaries, and the American Society
of Pension Actuaries have agreed that a
restructuring of both the basic actuarial
examination and the pension law
examination is needed for adequate
testing of candidates for enrollment.

Executive Order 12866

Executive Order 12866 requires
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects; distributive impacts;
and equity). Since no modification of
any regulation is contemplated in this
Notice, Executive Order 12866 does not
affect this notice.

Regulatory Flexibility Act, Unfunded
Mandates Reform Act of 1995, and
Small Business Regulatory Enforcement
Fairness Act of 1996

Because the changes to the
examination program of the Joint Board
contemplated in this Notice do not
require any change to existing
regulations, the statutes cited in the
caption of this section do not affect this
Notice.

Drafting information. The principal
author of this Notice is Ms. Paulette
Tino, Chair, Joint Board for the
Enrollment of Actuaries.

Proposed Modification

The Joint Board for the Enrollment of
Actuaries has under consideration the
restructuring of the examinations it
offers under 20 CFR 901.13(d)(1). The
need for restructuring is based on the
expansion of the body of law affecting
the private pension system and the
corresponding increase in the
complexity of the work for which
enrolled actuaries are responsible. The
syllabus of the current law examination,
one of two examinations an individual
must pass in order to meet the
knowledge requirement for enroliment,
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does not provide sufficient opportunity
to test a candidate’s knowledge of the
relevant pension law. In addition, the
pension mathematics segment of the
basic actuarial examination does not
cover sufficient material to test a
candidate’s ability to apply sound
actuarial techniques to the increasingly
complex regulatory environment in
which defined benefit pension plans
operate.

As a result of discussions held at a
public meeting on June 30, 1998, and in
other public forums, the Joint Board and
the examination co-sponsors, the
Society of Actuaries and the American
Society of Pension Actuaries, propose to
restructure the examination program.

The major topics for the restructured
basic actuarial examination would be (1)
compound interest, and (2) life
contingencies. These topics are now
covered in the first segment of the basic
actuarial examination (EA-1A). The
restructured examination covering these
topics would be 2%2 hours long, the
same length as the current EA-1A
examination.

The restructured pension law
examination would be offered in two
segments. The first would cover basic
pension mathematics, including the law
and regulations that relate to funding
qualified defined benefit pension plans
that are neither overfunded nor
seriously underfunded. The second
segment would cover the remaining
relevant law and regulations. This
would include treatment of overfunded
plans, deficit reduction contributions,
qualification standards, etc. A minimum
standard of competence would be
established for each segment. Each
segment of the restructured pension law
examination would be 4 hours long.

It is the Joint Board'’s intention to offer
each examination once a year. The basic
actuarial examination and the second
segment of the pension law examination
would be offered in the spring. The first
segment of the pension law examination
would be offered in the fall. It is
anticipated that the restructured
program will take effect in the spring of
2001 when the basic actuarial
examination and the second segment of
the pension law examination will be
offered.

Appropriate transition credits would
be accorded to persons who have
successfully completed portions of the
enrollment examination before 2001.
The Joint Board is considering the
following system of transition credits:

(1) A person who has successfully
completed the first segment of the current
basic actuarial examination before 2001 will
receive credit for the restructured basic
actuarial examination and will satisfy the

examination requirement of the Joint Board’s
regulations only if he or she passes both
segments of the restructured pension law
examination.

(2) A person who has successfully
completed both segments of the current basic
actuarial examination before 2001 will
receive credit for the restructured basic
actuarial examination and will satisfy the
examination requirement of the Joint Board’s
regulations only if he or she passes both
segments of the restructured pension law
examination.

(3) A person who has successfully
completed the first segment of the current
basic actuarial examination and the current
pension law examination before 2001 will
receive credit for the restructured basic
actuarial examination and for the second
segment of the restructured pension law
examination and will satisfy the examination
requirement of the Joint Board’s regulations
only if he or she passes the first segment of
the restructured pension law examination.

(4) A person who has successfully
completed the second segment of the current
basic actuarial examination and the current
pension law examination before 2001 will
receive credit for both segments of the
restructured pension law examination and
will satisfy the examination requirement of
the Joint Board’s regulations only if he or she
passes the restructured basic actuarial
examination.

(5) A person who has successfully
completed the current pension law
examination before 2001 will receive credit
for the second segment of the restructured
pension law examination and will satisfy the
examination requirement of the Joint Board’s
regulations only if he or she passes the
restructured basic actuarial examination and
the first segment of the restructured pension
law examination.

(6) A person who does not meet the
requirements of one of the preceding five
paragraphs before 2001 will receive no credit
for any examinations passed under the
current examination program and will satisfy
the examination requirement of the Joint
Board’s regulations only if he or she passes
the restructured basic actuarial examination
and both segments of the restructured
pension law examination.

The above restructuring is subject to
approval by the respective co-sponsors
of the examination. This proposal is
intended to reflect the views expressed
at the public meetings held by the Joint
Board and by the co-sponsoring
organizations up to the present time.
However, the Joint Board welcomes
further public comments on the
restructuring. Persons desiring to submit
comments should submit them in
writing on or before April 26, 1999, to
the address given above.

Examination candidates will be
furnished with more details on the
restructuring after it has been approved.
Paulette Tino,

Chair, Joint Board for the Enrollment of
Actuaries.

[FR Doc. 99-5868 Filed 3—10-99; 8:45 am]
BILLING CODE 4810-25-P

DEPARTMENT OF AGRICULTURE
Forest Service

Proposed West Fork Weiser Watershed
Projects, Payette National Forest,
Idaho

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Forest Service will
prepare an environmental impact
statement (EIS) for the proposed West
Fork Weiser Watershed Projects, New
Meadows Ranger District, Payette
National Forest, Idaho. The proposed
action would harvest timber, obliterate
roads to reduce sediment, close other
roads to reduce wildlife vulnerability,
control noxious weeds, and construct a
developed campground near Lost Valley
Reservoir. A range of alternatives,
including the no action alternative, will
be developed as appropriate to address
issues.

The agency invites comments and
suggestions on the scope of the analysis
to be included in the draft
environmental impact statement (DEIS).
In addition, the agency gives notice of
the full environmental analysis and
decision making process that is
beginning on the proposal so that
interested and affected people know
how they may participate and
contribute to the final decision.

DATE: Comments on the scope of the
analysis must be received by April 10,
1999.

ADDRESS: Submit written comments and
suggestions concerning the scope of the
analysis to Chris Hescook, West Fork
Weiser Watershed Projects Team
Leader, New Meadows Ranger District,
Payette National Forest, Drawer J, New
Meadows, Idaho 83654.

FOR FURTHER INFORMATION CONTACT:
Questions about the proposed action
should be directed to Chris Hescook,
phone (208) 634—-0608.

SUPPLEMENTARY INFORMATION: The
Payette National Forest Plan (1988)
provides Forest-wide direction for
management of the resources of the
Payette National Forest, including
timber. The environmental impact
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statement for the Forest Plan (1988)
analyzed a range of alternatives for
management of the West Fork Weiser
watershed. The Plan allocated this area
to general forest, including timber
management, and assigned it to
Management Area #4. The area has had
previous entries for timber harvest.

As well as Forest-wide direction, the
plan gives specific direction for this
management area. It requires integrated
protection of multiple resources
including fish, wildlife, range, soil and
water, timber, and fire/fuels.

Public participation will be especially
important at several points during the
analysis, particularly during scoping of
issues and review of the DEIS. The first
opportunity in the process is scoping,
which includes:

1. Identifying potential issues.

2. ldentifying issues to be analyzed in
detail.

3. Eliminating insignificant issues or those
covered by a relevant previous
environmental analysis.

4. Determining potential cooperating
agencies and responsibilities.

The Forest Service will consult with
the National Marine Fisheries Service,
Department of Commerce, and the U.S.
Fish and Wildlife Service, Department
of Interior, or potential impacts to
threatened and endangered species.

Preliminary issues include effects on
fisheries, wildlife, recreation, water
quality, and economics.

The second major opportunity for
public input is with the DEIS. The DEIS
will analyze a range of alternatives to
the proposed action, including the no-
action alternative. The DEIS is expected
to be filed with the Environmental
Protection Agency (EPA) and to be
available for public review in
September, 1999. EPA will then publish
a notice of availability of the DEIS in the
Federal Register. Public comments are
invited at that time.

The comment period on the DEIS will
be 45 days from the date the EPA
publishes the notice of availability in
the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of DEISs must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts the agency to the
reviewers position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the DEIS stage but that are not
raised until after completion of the final

environmental impact statement (FEIS)
may be waived or dismissed by the
courts. City of Angoon v. Hodel, 803
F.2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45 day comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the FEIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the DEIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the DEIS or the merits of
the alternatives formulated and
discussed in the statement. Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.

In the FEIS the Forest Service is
required to respond to comments
received (40 CFR 1503.4). The
responsible official will consider the
comments, responses, environmental
consequences discussed in the FEIS,
and applicable laws, regulations, and
policies in making the final decision
regarding this proposal. The responsible
official will document the decision and
reasons for it in the Record of Decision.
That decision will be subject to appeal
under 36 CFR 215.

David F. Alexander, Forest Supervisor
of the Payette National Forest, McCall,
Idaho, is the responsible official for this
EIS.

Dated: March 5, 1999.
David F. Alexander,
Forest Supervisor.
[FR Doc. 99-6036 Filed 3—10-99; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Proposed Brown Creek Timber Sale,
Payette National Forest, Idaho

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Forest Service will
prepare an environmental impact

statement (EIS) for the proposed Brown
Creek Timber Sale, New Meadows
Ranger District, Payette National Forest,
Idaho. The proposed action would
harvest timber, obliterate roads to
reduce sediment, and close other roads
to reduce wildlife vulnerability. The
Forest prepared an environmental
assessment (EA) for this project and
issued a decision notice in September
1998. The Forest withdrew the decision
in December 1998 so that an updated
analysis of roadless and old growth
could be made and will prepare an EIS.
The EA analyzed three alternatives,
including a no action alternative. The
proposed action would harvest within
the Patrick Butte Roadless Area;
however, no new roads would be
constructed. All actions will follow the
Chief’s interim rule on road building.
The alternatives considered in the EA,
which would be analyzed in the draft
EIS (DEIS), would harvest up to 4.3
million board feet of timber. Other
alternatives will be developed
depending on new issues raised.

The agency gives notice of the full
environmental analysis and decision
making process that is continuing on the
proposal so that interested and affected
people know how they may participate
and contribute to the final decision. The
Forest conducted public scoping and
addressed subsequent issues in the EA.
The Forest now invites comments on
the scope of the analysis and the issues
to be addressed.

DATES: Comments on the scope of the
analysis must be received by April 10,
1999.

ADDRESSES: Submit written comments
and suggestions to Jack Irish, Brown
Creek Team Leader, New Meadows
Ranger District, Payette National Forest,
PO Box J, New Meadows, Idaho 83654.
FOR FURTHER INFORMATION CONTACT:
Questions about the project should be
directed to Jack Irish, phone (208) 347—
0300.

SUPPLEMENTARY INFORMATION: The
Payette National Forest Plan (1988)
provides Forest-wide direction for
management of the resources of the
Payette National Forest, including
timber. The environmental impact
statement for the Forest Plan (1988)
analyzed a range of alternatives for
management of the Brown Creek
watershed. The Plan allocated this area
to general forest, including timber
management, and assigned it to
Management Area #11. The area has had
previous entries for timber harvest.

As well as Forest-wide direction, the
plan gives specific direction for this
management area. It requires integrated
protection of multiple resources
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including fish, wildlife, range, soil and
water, timber, and fire/fuels.

Public participation will be especially
important at several points during the
analysis, particularly during scoping of
issues and during review of the DEIS.

The scoping process includes:

1. Identifying potential issues.

2. ldentifying issues to be analyzed in
detail.

3. Eliminating insignificant issues or
those covered by a relevant
previous environmental analysis.

4. Determining potential cooperating
agencies and responsibilities.

Issues that were considered and
analyzed in the EA were water quality
and soils, wildlife habitat, vegetation,
fire and fuels, roadless character and
wilderness potential, air quality,
biodiversity, economics and socio-
economics, fish habitat, heritage
resources, noxious weeds, range,
recreation and visual quality, roads and
access, threatened, endangered and
sensitive plant species, and wetlands
and floodplains. It is important to bring
any new issues to the attention of the
Forest now so that they may be
considered in the EIS.

The National Marine Fisheries
Service, Department of Commerce, and
the U.S. Fish and Wildlife Service,
Department of Interior, have been
consulted on potential impacts to
threatened and endangered species.

The second major opportunity for
public input is with the DEIS. The DEIS
will analyze a range of alternatives to
the proposed action, including the no-
action alternative. The DEIS is expected
to be filed with the Environmental
Protection Agency (EPA) and to be
available for public review in May,
1999. EPA will then publish a notice of
availability of the DEIS in the Federal
Register. Public comments are invited.

The comment period on the DEIS will
be 45 days from the date the EPA
publishes the notice of availability in
the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of DEIS’s must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts the agency to the
reviewers position and contentions.
Vermont Yankee Nuclear Power Corp v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the DEIS stage but that are not
raised until after completion of the final
environmental impact statement (FEIS)
may be waived or dismissed by the

courts. City of Angoon v. Hodel, 803
F.2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45 day comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the FEIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the DEIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the DEIS or the merits of
the alternatives formulated and
discussed in the statement. Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.

In the FEIS the Forest Service is
required to respond to comments
received (40 CFR 1503.4). The
responsible official will consider the
comments, responses, environmental
consequences discussed in the FEIS,
which is expected to be completed in
August, 1999, and applicable laws,
regulations, and policies in making the
final decision regarding this proposal.
The responsible official will document
the decision and reasons for it in the
Record of Decision. That decision will
be subject to appeal under 36 CFR 215.

David F. Alexander, Forest Supervisor
of the Payette National Forest, McCall,
Idaho, is the responsible official for this
ElS.

Dated: March 4, 1999.
David F. Alexander,
Forest Supervisor.
[FR Doc. 99-6037 Filed 3-10-99; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Risk Management Agency

Risk Management Advisory Committee

AGENCY: Office of the Secretary, Risk
Management Agency, USDA.

ACTION: Notice of intent to establish;
request for nominations and comments.

SUMMARY: The U.S. Department of
Agriculture (USDA) proposes to
establish the Risk Management

Advisory Committee. The purpose of
the Committee is to provide the
Secretary of Agriculture with advice
concerning risk management issues and
policies relating to agriculture (e.g.,
federal crop insurance and other risk
management tools). This document
seeks nominations of individuals to be
considered for selection as Committee
members. Comments are requested on
categories of membership and duties of
the Committee.

DATES: Written nominations must be
received on or before April 12, 1999.

ADDRESSES: Nominations should be sent
to Ms. Diana Moslak, Risk Management
Agency, USDA, 1400 Independence
Ave., SW, Room 3053-S, Ag. Box 0801,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Diana Moslak, (202) 720-2832.

SUPPLEMENTARY INFORMATION: Pursuant
to the Federal Advisory Committee Act
(FACA) (5 U.S.C. App.), notice is hereby
given that the Secretary of Agriculture
intends to establish the Risk
Management Advisory Committee,
hereafter referred to as Committee. The
purpose of the Committee is to provide
the Secretary of Agriculture with advice
concerning risk management issues and
policies relating to agriculture (e.g.,
federal crop insurance and other risk
management tools). The Committee
shall develop recommendations for
consideration by the Secretary of
Agriculture with regard to strengthening
the agricultural safety net for producers.

The Secretary of Agriculture has
determined that the work of the
Committee is in the public interest in
view of the recognized need to
strengthen the agricultural safety net.

The Secretary of Agriculture or a
person designated by the Secretary of
Agriculture shall serve as the
Chairperson of the Committee. A senior
official of the Risk Management Agency,
shall be designated to serve as the
Committee’s Executive Secretary. Staff
support essential to the execution of the
Committee’s responsibilities will be
provided by the Risk Management
Agency.

Committee members will be
appointed by the Secretary of
Agriculture to serve 2 years. The
Committee will be comprised of twenty
(20) members representing the balanced
interests of the agricultural community,
including but not limited to agricultural
producers; the crop insurance industry;
grower groups; commodity groups;
associations affiliated with or comprised
of users of, the agricultural safety net;
Federal, state, and tribal officials; and
other interested parties.
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The Secretary of Agriculture invites
those individuals, organizations, and
groups affiliated with or users of the
agricultural safety net, to nominate
individuals for membership on the
Committee. Nominations should
describe and document the proposed
member’s qualifications for membership
to the Committee. The Secretary of
Agriculture seeks a diverse group of
members representing a broad spectrum
of persons interested in the
strengthening of the agricultural safety
net.

Individuals receiving nominations
will be contacted and biographical
information must be completed and
returned to the USDA within 10
working days of its receipt, to expedite
the clearance process that is required
before selection by the Secretary of
Agriculture.

Equal opportunity practices will be
followed in all appointments to the
Committee in accordance with USDA
policies. To ensure that the
recommendations of the Committee
have taken into account the needs of the
diverse groups served by USDA,
membership shall include, to the extent
practicable, individuals with
demonstrated ability to represent
minorities, women, persons with
disabilities, and limited resource
agricultural producers.

Dated: February 19, 1999.
Deborah Matz,

Deputy Assistant Secretary for
Administration.

[FR Doc. 99-6030 Filed 3-8-99; 12:43 pm]
BILLING CODE 3410-08-M

CONSUMER PRODUCT SAFETY
COMMISSION

Proposed Collection of Information;
Mouthing Behavior Study; Comment
Request

AGENCY: Consumer Product Safety
Commission.
ACTION: Notice.

SUMMARY: As the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35)
requires, the U.S. Consumer Product
Safety Commission (**CPSC” or
“Commission’) is announcing an
opportunity for public comment on a
proposed study to determine the
frequency and duration of children’s
mouthing behaviors. The study will
observe 200 children ages 3 months
through 36 months to record what items
they put in their mouth and for how
long. The study also includes a
telephone survey of the parents of about
400 children between 37 and 72 months

old to estimate the mouthing behavior of
these children. The information will
help the Commission assess the risks
associated with children mouthing
products containing potentially harmful
substances. The Commission will
consider all comments received in
response to this notice before requesting
approval of this observational study
from the Office of Management and
Budget.

DATES: Written comments must be
received by the Office of the Secretary
on or before June 9, 1999.

ADDRESSES: Written comments should
be captioned ““Mouthing Behavior
Study”” and mailed to the Office of the
Secretary, Consumer Product Safety
Commission, Washington, D.C. 20207 or
delivered to the Office of the Secretary,
Consumer Product Safety Commission,
Room 502, 4330 East-West Highway,
Bethesda, Maryland; telephone (301)
504-0800. Comments also may be filed
by telefacsimile to (301) 504—0127 or by
email to cpsc-os@cpsc.gov.

FOR FURTHER INFORMATION CONTACT: For
information about the proposed
collection of information, call or write
Celestine T. Kiss, Engineering
Psychologist, Consumer Product Safety
Commission, Washington, D.C. 20207;
301-504-0468 ext. 1284 or by email to
ckiss@cpsc.gov.

SUPPLEMENTARY INFORMATION:

A. Background

The U.S. Consumer Product Safety
Commission staff is investigating the
potential exposure and health risks to
children from teethers, rattles, and toys
that may be made from polyvinyl
chloride (PVC) that contains various
dialkyl phthalate (DAP) plasticizers,
especially diisononyl phthalate (DINP).
Manufacturers use plasticizers to soften
the PVC.

The CPSC staff recently released a
report, The Risk of Chronic Toxicity
Associated with Exposure to Diisononyl
Phthalate (DINP) in Children’s Products
(Dec. 1998), which concluded that based
on the best available information, few,
if any, children are at risk of liver or
other organ toxicity from PVC toys that
contain DINP. This was based on
estimates of the amount of DINP
ingested, which indicated that DINP
exposure did not reach a potentially
harmful level. However, the staff
believes that there are a number of
uncertainties in this assessment,
particularly regarding the types of toys
that children are mouthing and how
long they typically mouth these toys.
Staff will undertake additional work to
gather better data on which to base the
health risk assessment.

Whether DINP would cause toxic
effects in humans depends on the
amount of DINP that is ingested. Thus,
determining the amount of time
children have DINP-containing products
in their mouths is one important
component of the risk assessment. The
Commission also can use information
from this study to assess potential
hazards associated with other children’s
products, such as exposure to lead.

Under the Paperwork Reduction Act
of 1995 (the PRA) (44 U.S.C 3501-3520),
Federal agencies must obtain approval
from the Office of Management and
Budget (OMB) for each collection of
information they conduct or sponsor.
“*Collection of information” is defined
in 44 U.S.C. 3502(3) and 5 CFR
1320.3(c) and includes agency requests
or requirements that members of the
public submit reports, keep records, or
provide information to a third party.
Section 3506(c)(2)(A) of the PRA (44
U.S.C. 3506(c)(2)(A)) requires Federal
agencies to provide a 60-day notice in
the Federal Register concerning each
proposed collection of information
before submitting the collection to OMB
for approval.

B. Description of the Collection of
Information

This additional work will include an
extensive exposure study to obtain a
better estimate of the amount of time
children mouth products that could
contain phthalates. The CPSC is also
interested in how mouthing time varies
with age, gender, and socioeconomic
strata.

Subjects will be recruited by random
digit dialing (RDD) in two large
metropolitan areas that are each diverse
from a socioeconomic viewpoint. RDD
will be used to provide probability
samples to ensure that the estimates are
representative of the metropolitan areas
where the study is conducted.

The observation portion of the study
involves 200 children between 3 and 36
months old. The observations will be
conducted over 2 days for 4 hours per
day. The observer will keep a diary of
the child’s activities during the
observations. Examples of activities will
include eating, napping, or sleeping,
play, and child-care. For 15 continuous
minutes out of each hour, the child’s
mouthing activities will be recorded.
This will include (1) the specific object
being mouthed, (2) the length of the
mouthing episode and (3) whether the
object was placed to the lips, or put into
the mouth. Mouthing is defined, for
purposes of this study, as placing any
item to the child’s lips, tongue, and/or
into the mouth.
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In addition to the observations, a
contractor will conduct a RDD
telephone survey to determine
mouthing behaviors of 400 children
between 37 and 72 months old, as
reported by the parent. This age group
will not be observed.

The Commission will use all this
information to estimate the frequency
and duration of children’s mouthing
activities, by age. Interested persons
may obtain a more detailed description
of the intended study from the
Commission’s Office of the Secretary.

C. Burden on Respondents

The Commission’s staff estimates that
200 subjects are required for the
observation portion of the study. Each
subject’s total participation time will be
approximately 13 hours. For most of
this time, however, the child and the
caregiver will be engaged in their
regular activities. (Time spent in the
normal course of a respondent’s
activities does not count as part of the
burden of a collection of information. 5
CFR 1320.3(b)(2).)

The Commission’s staff estimates that
each child in the observation study, and
the persons associated with each child
(including parents and other caregivers),
will spend an average total of about 3.5
hours among them in reacting
specifically to the observer. This is
calculated by estimating the time of
interacting with one person for a 0.5
hour phone interview, two persons for
1 hour during the in-home interview/
habituation period (2 hours total) and an
average of 30 person-minutes of
interaction relating to the study for each
of the 2 observation sessions (1 hour
total). Therefore, the total burden hours
for these respondents will be about 700
hours (200 x 3.5 hours).

The staff estimates that the number of
subjects required for the telephone
survey portion of the study is 400. Each
subject’s total time will be
approximately 15 minutes. Therefore,
the total burden hours for the telephone
survey will be about 100 hours.

Thus, the estimated one-time
reporting burden for this collection is
800 hours.

C. Requests for Comments

The Commission solicits written
comments from all interested persons
about the proposed survey to determine
children’s mouthing behaviors. The
Commission specifically solicits
information about the hourly burden
and about any monetary costs that may
be imposed by this collection of
information. As required by the PRA,
the Commission also seeks information
relevant to the following topics:

« Whether the collection of
information is necessary for the proper
performance of the Commission’s
functions;

* Whether the information will have
practical utility for the Commission;

« Evaluate the accuracy of the
agency’s estimate of the burden on the
proposed collection of information,
including the validity of the
methodology and assumptions used;

* Whether the quality, utility, and
clarity of the information to be collected
could be enhanced; and

* Whether the burden imposed by the
collection of information on those who
are to respond could be minimized,
including by use of automated,
electronic, mechanical or other
technological collection techniques, or
other forms of information technology.

Dated: March 5, 1999.
Sadye E. Dunn,

Secretary, U.S. Consumer Product Safety
Commission.

[FR Doc. 99-5980 Filed 3-10-99; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF DEFENSE
Department of the Air Force

Notice of Intent To Grant an Exclusive
Patent License

Pursuant to the provisions of Part 404
of Title 37, Code of Federal Regulations,
which implements Public Law 96-517,
the Department of the Air Force
announces its intention to grant Rice
University (hereafter Rice), a private
university in Houston, Texas, an
exclusive license in any right, title, and
interest the Air Force has in United
States Patent No. 5,760,941 issued June
2, 1998. The patent is filed in the name
of Air Force employee Dr. Lim Nguyan
and Rice employees Dr. James Young
and Dr. Benhaam Aazhang for a
“System and Method for Performing
Optical Code Division Multiple Access
Communication Using Bipolar Codes.”

The license described above will be
granted unless an objection thereto,
together with a request for an
opportunity to be heard, if desired, is
received in writing by the addressee set
forth below within 60 days from the
date of publication of this Notice.
Information concerning the application
may be obtained, on request, from the
same addressee.

All communications concerning this
Notice should be sent to: Mr. Randy
Heald, Patent Attorney, SAF/GCQ, 1740
Air Force Pentagon, Washington D.C.

20330-1740, Telephone No. (703) 588—
5091.

Carolyn A. Lunsford,

Air Force Federal Register Liaison Officer.
[FR Doc. 99-5988 Filed 3—10-99; 8:45 am]
BILLING CODE 5001-05-U

DEPARTMENT OF EDUCATION
[CFDA No.: 84.330]
Office of Elementary and Secondary

Education—Advanced Placement
Incentive Program

AGENCY: Department of Education.

ACTION: Notice inviting applications for
new awards for fiscal year (FY) 1999.

SUMMARY: The Secretary invites
applications for new awards for FY 1999
under the Advanced Placement
Incentive Program and announces
deadline dates for the transmittal of
applications for funding under the
program. This is a discretionary grant
program.

Purpose of Program: The primary
purpose of the Advanced Placement
Incentive Program is to enable States to
reimburse part or all of the cost of
advanced placement test fees for low-
income individuals who (1) are enrolled
in an advanced placement class; and (2)
plan to take an advanced placement test.
In addition, a State educational agency
(SEA) in a State in which no eligible
low-income individual is required to
pay more than a nominal fee to take
advanced placement tests in core
subjects may use any grant funds, that
remain after test fees have been paid on
behalf of all eligible low-income
individuals, for activities directly
related to increasing (a) the enrollment
of low-income individuals in advanced
placement courses; (b) the participation
of low-income individuals in advanced
placement tests; and (c) the availability
of advanced placement courses in
schools serving high-poverty areas. This
program is authorized under Title VIII,
Part B, of the Higher Education
Amendments of 1998 (1998
Amendments) (20 U.S.C. 1070a-11,
note).

Who May Apply: SEAs in any State,
including the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa,
the Northern Mariana Islands, the
Republic of the Marshall Islands, the
Federated States of Micronesia, and the
Republic of Palau.

Deadline for Transmittal of
Applications: April 26, 1999.

Deadline for Intergovernmental
Review: May 26, 1999.
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Applications Available: March 11,
1999.

Available Funds: $4,000,000.

Estimated Range of Awards: $2,000 to
$400,000.

Estimated Average Size of Awards:
$68,000.

Estimated Number of Awards: 59.

Note: These estimates are projections for
the guidance of potential applicants. The
Department is not bound by any estimates in
this notice.

Project Period: Up to 15 months.
States receiving grants under this
program may use the funds to support
allowable activities undertaken in State
FY 1999, FY 2000, or both.

Requirements for Approval of
Applications for Funds to Pay the Cost
of Advanced Placement Test Fees Only

In order to receive funding under this
program, an SEA must submit to the
Department an application that contains
the following:

(a) A description of the advanced
placement test fees the State will pay on
behalf of individual students, including
the approximate number of students on
whose behalf the State will pay the fees
and the approximate date the State
expects each student to take the
advanced placement exam;

(b) A description of the method by
which eligible low-income individuals
will be identified, and the steps the
State will take to ensure that any
students receiving payments under this
program are eligible for such payments;

(c) A description of the State’s plan to
disseminate information on the
availability of test fee payments to
eligible individuals through secondary
school teachers and guidance
counselors;

(d) The number of children in the
State who were eligible to be counted
under section 1124(c) of Title I, Part A
of the Elementary and Secondary
Education Act of 1965 (ESEA), as
amended (20 U.S.C. 6333(c)), during the
preceding State fiscal year;

(e) A description of the State’s plan to
evaluate the effectiveness of the
program;

(f) An assurance that any funds
received under this program will only
be used to pay advanced placement test
fees for eligible low-income individuals,
except as provided in section 810(d)(1)
of the 1998 Amendments;

(9) An assurance that the State will
document the eligibility of each
individual on whose behalf the State
pays part or all of an advanced
placement test fee in accordance with
the terms of section 402A(e) of the
Higher Education Act of 1965 (HEA), as
amended; and

(h) An assurance that funds provided
under this program will be used to
supplement and not supplant other
Federal, State, local, or private funds
available to assist low-income
individuals in paying for advanced
placement testing.

Requirements for Approval of
Applications That Contain Proposals to
Use Grant Funds for Activities
Authorized Under Section 810(d)(1)

SEAs that include in their
applications proposals to use any grant
funds, that remain after test fees have
been paid on behalf of all eligible low-
income individuals in the State, for
activities authorized under section
810(d)(1) of the 1998 Amendments,
must submit an application to the
Department that contains (1) the
information described above
(Requirements for Approval of
Applications for Funds to Pay the Cost
of Advanced Placement Test Fees Only);
and (2) the following:

(a) An assurance that no eligible low-
income individual in the State will be
required to pay more than a nominal fee
to take advanced placement tests in core
subjects; and

(b) A supplemental narrative that
addresses the selection criteria
described below.

Selection Criteria

The Secretary will use the following
selection criteria to evaluate the section
of the application that proposes to use
any grant funds, that remain after
advanced placement test fees have been
paid on behalf of all low-income
individuals in the State, to support
activities authorized under section
810(d)(1) of the 1998 Amendments.

(Note: These selection criteria will not apply
to the section of the application that proposes
to use grant funds to pay advanced
placement test fees).

These criteria are taken from the
Education Department General
Administrative Regulations, as codified
at 34 CFR 75.210. The maximum total
score for all of the selection criteria is
100 points. The maximum score for
each criterion is as follows:

(a) Need for project—10 points.

(b) Significance—5 points.

(c) Quality of project design—25
points.

(d) Quality of project services—25
points.

(e) Quality of project personnel—10
points.

(f) Adequacy of resources—10 points.

(9) Quality of the management plan—
10 points.

(h) Quality of the project evaluation—
5 points.

Allowable Activities

States receiving grants under this
program may use the grant funds to pay
advanced placement test fees for eligible
low-income individuals. In addition,
States in which no eligible low-income
individual is required to pay more than
a nominal fee to take advanced
placement tests in core subjects may use
any grant funds, that remain after test
fees have been paid on behalf of all
eligible low-income individuals, for
activities directly related to increasing
(a) the enrollment of low-income
individuals in advanced placement
courses; (b) the participation of low-
income individuals in advanced
placement tests; and (c) the availability
of advanced placement courses in
schools serving high-poverty areas.

Allocation of Funds

The Department intends to allocate
approximately $2 million of the funds
available under this program to States
for the purpose of paying advanced
placement test fees on behalf of eligible
low-income individuals. The
Department intends to fund—at some
level—all applications (1) meeting the
minimum requirements for approval of
applications described in this notice;
and (2) proposing to use grant funds for
the purpose of paying test fees. In
determining grant award amounts, the
Department will consider the number of
children in the State eligible to be
counted under section 1124(c) of the
ESEA, in relation to the number of such
children in all States. The Department
will also consider the State’s description
of the advanced placement test fees it
intends to pay, and whether those fees
are reasonable and allowable. The
application package will provide each
State with an estimate of the
approximate amount of grant funds it
can expect to receive for the purpose of
paying test fees if all States participate
in the program. In the event that all
States do not participate in the program,
the Department will reallocate the funds
that would have been awarded to the
non-participating States.

The Department intends to allocate
approximately $2 million of the funds
available under this program to States
for the purpose of supporting activities
directly related to increasing (a) the
enrollment of low-income individuals
in advanced placement courses; (b) the
participation of low-income individuals
in advanced placement courses; and (c)
the availability of advanced placement
courses in schools serving high-poverty
areas. Proposals by SEAs to use grant
funds for activities authorized under
section 810(d)(1) of the program statute
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will be evaluated based on the selection
criteria described above. The
Department will also consider the
number of children in the State eligible
to be counted under section 1124(c) of
the ESEA, in relation to the number of
such children in all States.

Waiver of Rulemaking

Because the Department intends to
fund all applications meeting the
minimum requirements for approval of
applications described in this notice
and proposing to use grant funds for the
purpose of paying test fees, Department
regulations governing the selection of
new discretionary grant projects,
codified at 34 CFR 75.200-75.222, will
apply only to the section of the
application that proposes to use grant
funds for activities authorized under
section 810(d)(1) of the 1998
Amendments. While it is generally the
practice of the Secretary to offer
interested parties the opportunity to
comment on a regulation before it is
implemented, section 437(d)(1) of the
General Education Provisions Act
exempts from formal rulemaking
requirements regulations governing the
first grant competition under a new or
substantially revised program authority
(20 U.S.C. 1232(d)(1)). In order to make
awards on a timely basis, the Secretary
has decided to publish this regulation in
final under the authority of section
437(d).

APPLICABLE STATUTE AND REGULATIONS:
Title VIII, Part B of the 1998
Amendments (20 U.S.C. 1070a-11,
note). The Education Department
General Administrative Regulations
(EDGAR) in 34 CFR Parts 75, 76, 77, 79,
80, 81, 82, 85, and 86.

The following definitions and other
provisions are taken from the Advanced
Placement Incentive Program statute, in
Title VIII, Part B of the 1998

Amendments (20 U.S.C. 1070a-11, note).

They are repeated in this application
notice for the convenience of the
applicant.

Definitions

As used in this section:

(a) The term “advanced placement
test” includes only an advanced
placement test approved by the
Secretary of Education for the purposes
of this program.

(b) The term “low-income individual”’
has the meaning given the term in
section 402A(9)(2) of the [HEA].

Note: Under section 402A(g)(2) of the HEA,
as amended, the term “‘low-income
individual” means an individual from a
family whose taxable income for the
preceding year did not exceed 150 percent of
an amount equal to the poverty level

determined by using criteria of poverty
established by the Bureau of the Census (20
U.S.C. 1070a-11(g)(2)).

Information Dissemination

The SEA shall disseminate
information regarding the availability of
test fee payments under this program to
eligible individuals through secondary
school teachers and guidance
counselors.

Supplementation of Funding

Funds provided under this program
must be used to supplement and not
supplant other non-Federal funds that
are available to assist low-income
individuals in paying advanced
placement test fees.

FOR APPLICATIONS OR INFORMATION
CONTACT: Frank B. Robinson, U.S.
Department of Education, School
Improvement Programs, 400 Maryland
Avenue, S.W., Room 3C153,
Washington, D.C. 20202—-6140.
Telephone (202) 260—2669. Internet
address: frank—robinson@ed.gov
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.

Individuals with disabilities may
obtain this document in an alternate
format (e.g., Braille, large print,
audiotape, or computer diskette) upon
request to the contact person listed in
the preceding paragraph. Individuals
with disabilities may obtain a copy of
the application package in an alternate
format, also, by contacting that person.
However, the Department is not able to
reproduce in an alternate format the
standard forms included in the
application package.

Electronic Access to this Document

Anyone may view this document, as
well as all other Department of
Education documents published in the
Federal Register, in text or portable
document format (pdf) on the World
Wide Web at either of the following
sites:
http://ocfo.ed.gov/fedreg.htm
http://www.ed.gov/news.html
To use the pdf, you must have the
Adobe Acrobat Reader Program with
Search, which is available free at either
of the previous sites. If you have
guestions about using the pdf, call the
U.S. Government Printing Office toll
free at 1-888-293-6498.

Anyone may also view these
documents in text copy only on an
electronic bulletin board of the
Department. Telephone: (202) 219-1511
or, toll free, 1-800-222-4922. The

documents are located under Option
G—Files/Announcements, Bulletins,
and Press Releases.

Note: The official version of a document is

the document published in the Federal
Register.

Program Authority: 20 U.S.C. 1070a-11,
note.

Dated: March 4, 1999.
Judith Johnson,

Acting Assistant Secretary for Elementary and
Secondary Education.

[FR Doc. 99-6071 Filed 3—10-99; 8:45 am]
BILLING CODE 4000-01-U

DEPARTMENT OF EDUCATION

National Assessment Governing
Board; Hearings

AGENCY: National Assessment
Governing Board; Department of
Education.

ACTION: Notice of Hearings.

SUMMARY: The National Assessment
Governing Board is announcing four
public hearings related to proposed
voluntary national tests. The purpose of
the hearings is to obtain public
comment to inform the development, by
the Governing Board, of a report
required under the Omnibus
Consolidated Appropriations Act for
Fiscal Year 1999 (the Act). Section 305
(c)(2) of the Act states that “The
National Assessment Governing shall
determine and clearly articulate in a
report the purpose and intended use of
any proposed federally sponsored
national test. Such report shall also
include:

(A) a definition of the term
“voluntary” in regards to the
administration of any national test; and

(B) a description of the achievement
levels and reporting methods to be used
in grading any national test.”

The Act states that the report is to be
submitted to the White House and to the
cognizant Senate and House authorizing
and appropriations committees by
September 30, 1999. However, the
Governing Board intends to submit the
report by June 30, 1999.

Interested individuals and
organizations are invited to provide
written and/or oral testimony to the
Governing Board. In order to assist the
public, the Governing Board has
developed two possible scenarios
related to the proposed voluntary
national tests. These scenarios,
explanatory information, and issues to
consider are included in ADDITIONAL
INFORMATION, below.

The Governing Board has contracted
with the American Institutes for
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Research to assist in the conduct and
reporting of the public hearings.
Public Law 105-78 and the Act vest
exclusive authority to develop the
voluntary national tests in the
Governing Board. Section 447 of the

General Education Provisions Act
prohibits the use of federal funds for
pilot testing, field testing,
implementation, administration, or
distribution of voluntary national tests.

SCHEDULE OF DATES AND LOCATIONS: The
schedules of dates and locations of the
four public hearings have been set as
follows:

Cities Dates Locations
Chicago, IL ...ccccoveviiiiicis March 29, 1999 Register by March 25, 1999 ................. Chicago Marriott Downtown 540 North Michigan Ave-
nue.
Atlanta, GA ............ March 30, 1999 Register by March 26, 1999 .... Westin Peachtree Plaza 210 Peachtree Street, N.W.

Washington, DC

San Francisco, CA ...............

April 7, 1999 Register by April 5, 1999

April 12, 1999 Register by April 8, 1999

The Charles Sumner School, The Great Hall, 1201 17th
Street NW.
The Argent Hotel 50 Third Street.

The hearing schedule for each site
will be as follows: 10:00 am—12:00
noon and 1:00 pm—3:00 pm.

Indivduals wishing to present oral
testimony should register in advance by
the registration date indicated above in
the schedule for the specific hearings.
To register in advance, contact Ms.
Molly Pescador at American Institutes
for Research at 1-888-944-5001
extension 5313 from 8:30 a.m. to 4:30
p.m. Eastern Standard time. Requests to
speak will be accommodated until all
time slots are filled. Individuals who do
not register in advance will be permitted
to register and speak at the meeting in
order of registration, if time permits.
Each speaker is intended to have fifteen
minutes; however, the actual time
available will be determined in part by
the volume of registered speakers. While
it is anticipated that all persons who
desire will have an opportunity to
speak, time limits may not allow this to
occur.

Written testimony is invited and
welcomed. All testimony will become
part of the public record and will be
considered by the Governing Board in
preparing the report to the White House
and the Congress on the purpose,
intended use, definition of “voluntary,”
and reporting for the proposed
voluntary national tests.

WRITTEN STATEMENTS: Written statements
submitted for the public record should
be postmarked by April 12, 1999 and
mailed to the following address: Mark
D. Musick, Chairman, (Attention: Ray
Fields), National Assessment Governing
Board, 800 North Capitol Street NW,
Suite 825, Washington, DC 20002—-4233.

Written statements also may be
submitted electronically by sending
electronic mail (e-mail)

Ray Fields@ED.GOV by April 12,
1999. Comments sent by e-mail must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Inclusion in the public
record cannot be guaranteed for written
statements, whether sent by mail or

electronically, submitted after April 12,
1999.

One or more members of the
Governing Board will preside at each
hearing. The proceedings will be
recorded for print transcription. The
hearings also can be signed for the
hearing-impaired, upon advance
request.

ADDITIONAL INFORMATION:

Overview: Determining the Purpose,
Intended Use, Definition of the Term
Voluntary, and Reporting for the
Proposed Voluntary National Test

Background

Following below are materials
designed to prompt public discussion
about the proposed voluntary national
tests. The public discussion of these
materials is intended to assist the
National Assessment Governing Board
complete an assignment it received in
legislation passed by Congress, enact